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TOPICAL INDEX 
From JANUARY To DECEMBER, 1913, INCLUSIVE. 





IL. Control and Regulation in General. 


(A) INSURANCE BUSINESS IN GENERAL. 


The act of 1873 (Gen. St. 1873, C 33, p. 428) entitled, “An act regulat- 
ing insurance companies,” applies to all kinds of insurance in 
this state except life insurance, which is expressly, omitted from 
the operation of that act. State ex rel. Nat. eee Ass’n 
vs. Barton, State Auditor (Neb.)..........- onensusens. Oe 

All companies whose object is to transact insurance’ business in this 
state must obtain license as the statute provides. State ex rel. 
Nat. Employee’s Ass’n vs. Barton, State Auditor (Neb.)........ 471 

Under statutes providing that domestic insurance corporations shall 
not be permitted to do business until they shall have a paid-up 
unimpaired cash capital, amounting to $100,000, invested in state 
or United States bonds, or notes secured by a first mortgage on 
real estate, the market value of which shall at least be double 
the amount of the loan. Union Pacific Life Ins. Co. vs. een 
Ins. Com’r (Ore.).....+- eecescsectes seecceee cece 

The business of insurance is no longer a ‘private right, ‘put a ‘matter 
of public concern—a franchise subject to regulation by the state 
for the public good. Boston Ice Co. et al. vs. Boston & M. R. R. 

CH, Bh davccdies ccnsua’ weovee ciseces vsaees rnreeecantcae 831 

Railroad company maintaining relief department ‘and participating 
with employees, assuming full charge, etc., was not engaged in 
business of life or casualty insurance upon co-operative or assess- 
ment plan within the law. Colaizzi vs. Pennsylvania R. Co. 
(i. EPecvewses sonscsues esecoees ences eek’ Sonoma 

Presumption of death due to absence. for seven years may be destroyed 
by proof of his existence within that time. It is not necessary, 
however, to show an absence beyond seas or outside the state, 
absence from home being sufficient. Sovereign Camp Woodmen of 


the World vs. Ruedrich (Tex.)..cccccccccccctcccccccsccetecccccs 1307 
Legislature can = a uniform insurance policy ‘to be used within 
the state. Nalley vs. Home Ins. Co. (MO.).......eeeeeeeeseceee -134 


Under provisions of license act as amended insurance companies doing a 
life, accident, and workmen’s collective accident business are 
liable for the payment of licenses to the state, and if they combine 
other insurance they are liable for a second license. State vs. 
Maryland Euaaalty Ce. CEG iveckc ci ninc coicone aceetnne cxcsvans 1406 

Under the general license law fire insurance company owes but one 
license, based on the total gross annual premium for preceding 
year; and the State Tax Collector has no authority to demand 
a license for each kind of property insurance carried on by the 
company under its charter, and the laws of this state. State ex 
rel. Hartford Fire Ins. Co. vs. Fitzpatrick, State Tax Collector. 
CEM). concteseed eektertelawe NEROReEUes Rivebeanneeune wi edcanes 1345 

Where surety company which had deposited stock with State Treasurer 
as required by the state to be held officially in trust for policy- 
holders or guarantees of the corporation, was placed in the hands 
of a receiver while solvent and receivers held over $400,000 of 
assets, not including the stock, so that it might not be necessary 
to use the stock for payment of claims of policyholders, the court, 
on petition of receivers, could not direct the Treasurer to deliver 
stock to receiver. Vandiver, State Treasurer, et al. vs. Poe et al. 
CRED cccncctscdtedviees. osnadnnid eudedes dean@ud eh) Shenmske deekat 1406 

Foreign insurance companies, authorized to do and actually doing 
business in the state, may not combine to suspend operation in 
the state and cancel policies writen by them, because of an un- 
willingness to accept a statute radically changing conditons of 
doing business, though each may individually of its own motion 
leave the state and cancel each policy containing a stipulation 
governing cancellation. Revised Statute, 1909, § 10298-10338, 
relating to trusts, is valid and enforceable. Legislature in enact- 
ing laws 1911, p. 267, did not intend to repeal te anti-trust laws 
of the state. Foreign companies not authorized to conspire to 
withdraw from the state or to limit the number of companies 
which will do business therein, or to cancel insurance in the state. 
State ex rel Barker, Atty. Gen. vs. Assurance Co. of America et al. 
CORD Doo Koiacn sis: Ch KEG MEE OR) RED Rie we eae e. N ckbdal et eemedaee eae 1514 

Where company’s capital was not fully paid in as required and it also 
appeared that various devices had been made to deceive the In- 
surance Commissioner and obtain license required, the Com- 
missioner properly cancelled the license and it was an error to 
compel him to issue a new one. American Life & Accident Ins. 

Co. vs. Ferguson, State Ins. Com’r (Ore.).......062 seesecees occ ce LST 
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Transfer of certain powers of Insurance Commissioner to Corporation 
Commission did not affect efficacy of subsequent service on Super- 
intendent of Insurance in an action against a foreign surety 
company, it having appointed that officer as its agent on whom 
service might be made. Mitchell et al, Town Board of Trustees, 
vs. National Surety Co. (U. S.) 

Unreasonable to restrict the use of license issued to an individual while 
permitting corporations to do business through an army of officers 
and agents under one license. Shehan State Ins. Com’r., vs. 
Tanenbaum, Son & Cos (Md.) 

Constitutional law—Venue of Actions against Companies—Statutory 
Provisions—Due Process of Law—Privileges of Citizens—Equal 
Protection of Loss. Jefferson Fire Ins. Co, of Phila. vs. Brackin 
(Ga.) 


FOREIGN UNDERWRITERS, COMPANIES, AND AGENTS. 


Complainant in consideration of a specified yearly consideration; issued 
a contract to physicians guaranteeing that, in case they were 
sued for damages for civil malpractice, complainant agreed to 
mploy a local attorney, in whose selection the contract holder 
should have a voice, who with the defendant’s attorneys, would 
defend the case without expense to the contract holder. Held 
that complainant was engaged in the insurance business, within 
statute regulating insurance, and that complainant was not en- 
titled to do business within the state without complying with 
the insurance law. Physicians’ Defense Co. vs. Cooper, State Ins. 
Com’r (Cal.) 

The transaction was a Massachusetts contract, and did not constitute 
doing business in New York, and the policy was not invalid be- 
cause the company had no state license, regardless of whether the 
original policy was valid. Huntington vs. Sheehan et al. (N. Y.) 

Plate glass insurer must comply with statute before admission. Metro- 
politan Casualty Ins. Co. vs. Basford, Ins. Com’r (S. 

Regardless of broad charter powers, corporation may transact one cer- 
tain class of business. Metropolitan Casualty Ins. Co. vs. Bas- 
ford, Ins. Com’r (S. 

“An act to amend certain acts pertaining to the capital stock for em- 
ployer’s liability, accident and casualty insurance companies” 
seems to recognize the distinction. Metropolitan Casualty Ins. Co. 
vs. Basford, Ins. Com’r (S. D.) 

Insurance Commissioner’s requirements that one applicant should deposit 
an approved bond and another applicant approve securities is not 
a demand of the equal protection of the law. State ex rel. vs. 
Phoenix Mut. Life Ins. Co. vs. McMaster, State Ins. Comm’r. 
(Ss. . 

Although a foreign automobile insurance company may be licensed in 
its home state to uo a general liability business it does not 
necessarily follow that it is authorized to transact a similar 
business elsewhere. American Automobile Ins. Co. vs. Palmer 
Ins. Com’r. (Mich.) 
an insurance company is permitted to” ao business in the state 
gives it no right to make any contract which the statutes of 
the state forbid. Boston ice Co. et al. vs. Boston & M. R. R. 
(N. H.) eee 

Statute requiring agents of foreign insurance companies effecting insur- 
ance to pay a percentage of commissions for benefit of fire 
department of a village or city, and imposing a penalty for 
failure to file a bond for such payment, makes no distinction 
between residents and nonresidents of a locality. Fire Dept. 
of Village of East Rochester vs. Kavanagh (N. Y.).......-+ee- 

Reinsurance contract may amount to assumption of risk thereby 
making original policyholders privies with power to sue directly. 
Southwestern Surety Ins. Co. vs. Anderson (Tex.) 

Rev. Civ. St. 1911, art. 4791, providing that foreign assessment company 
“subject only to the provisions of the chapter containing such 
section” applies only to proceedings required to obtain permis- 
sion, and does not prevent any regulation of such companies 
which would result from applying other regulatory statutory 
provisions to them. National Life Assn. vs. Hagelstein. (Tex.). 

No disclosure forfeits the policy once and for all. Jones & Pickett, Ltd. 
vs. Michigan F. & M. Ins. Co. (La.) 

Appointment of receiver without dissolution of company does not cancel 
policies. Johnson & Cotnam vs Baxter (Ark.)........ 

Where chancellor in receivership proceedings disallow ed policyholder’s 
claim appeal should be taken to protect rights. Johnson & Cotnam 
vs. Baxter. (Ark.) 

Where under the code the Insurance Commissioner is authorized to 
accept service as agent for the company, his authority extends 
not only to actions upon policies, but to all actions upon contracts. 
Lyden vs. Western Life Indemnity Co. (U. S.).... oeevanane 

Service on foreign insurance company. Continental Ins. Co. 

(Okla.) 

Member of benevolent association against whom expulsion proceedings 
are pending is entitled to notice. D’Aloia vs. Unione Fratellanza 
Italiana of Vineland (N. J.).cccccccecccccee vovece os 
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Contract of insurance made by foreign insurance company not authorized 
to do business in the state through an agent not an insurance 
broker, is unlawful. Under code making agent personally liable 
on all contracts of insurance unlawfully made by him in behalf of 
any insurance company, an agent not a licensed insurance broker, 
who procures through another agent of a sister state insurance 
contracts from foreign insurance company is liable to the amount 
of the policy so obtained, although insured knew of the violation 

of the law. Woolwine vs. Mason et al. (Tenn.).........ceeeeee 1341 
Where foreign fraternal society licensed to do business in this state 
: failed to prove that it was authorized to do business as a fraternal 
beneficial society, action should be treated as one founded upon an 
ordinary contract of insurance. Conner vs. Life & Annuity Assn. 

CEG Dv avnks ctetnede ChEDOMIERREEE MEMEO ARES eee semineenn ane 1274 
Removal of case to Federal Court through error—refusal of commissioner 
to revoke license—his act discretionary and relator had no such 
interest in matter as to entitle him to maintain mandamus against 
Insurance Commissioner. State ex rel. Sims vs. McMaster, In- 


surance Com’r et al. (Bi Ci). cccwcsecccceccdcessnssccescctsceese 1591 
Insurance company does not cease to do business in state merely by 

withdrawing its agents and ceasing to solicit new business. 

Commonwealth et al. vs. Provident Savings Life Assur. Society 

CFP i cccices. Seen KédaVaeeee , EHS Oh Ewe hee EMER eer aE eee Mes 1734 
Foreign company cannot revoke insurance commissioner’s authority to 

accept service so long as there remain liabilities. Commonwealth 

et al. vs. Provident Savings Life Assur. Society. (Ky.)........ 1734 


(C) PENALTIES AND OFFENSES. 


Under statute, which provides that service against a foreign corpora- 
tion authorized by the Insurance Superintendent to do business 
in the state may be had on the Superintendent in an action 
begun in any county in the state, and that such service shall be 
binding and deemed personal. Such corporation, for the purpose 
of venue in civil actions, was a resident of each county of the 
state. Curfman vs. Fidelity & Deposit Co. of Md. (Mo.)........ 472 
Under a bond executed on behalf of a foreign insurance company, con- 
ditioned to pay all of such company’s “lawful obligations to any 
and all citizens of the state of Texas,” and subject to “succes- 
sive suits by citizens of the state of Texas so long as any part 
of the same shall not be exhausted,” a policyholder was not 
bound to present his claim to the receiver of the insurance com- 
pany on its failure to pay according to the terms of the policy, 
before suing on the bond. Southwestern Surety Ins. -Co. vs. 
Andereos Ot Oh (TOR P ccvdccceccs. 6vdecesueesaced comsnsne «eee 468 
Held, that one who transmitted an application “for insurance, en 
was an agent within the statute. Cain vs. State (Miss.)...... 611 


Ii, Insurance Companies. 
(A) STOCK COMPANIES. 


(1) Providing that no action or proceeding pending at the time of the 
consolidation in which any or all of the old corporations are par- 
ties shall abate or discontinue by reason thereof, but that the 
same may be prosecuted to final judgment as if the merger or 
consolidation had not taken place. Riddell vs. Rochester Ger- 
man Ins. Co. of N. YY. (CR. 2.) cccccves eebutvewacéoneaewse 286 

Where a life insurance charter provides that the net profits shall “be 
divided pro rata among the policyholders, as the directors may 
determine, and it has accumulated a large surplus, the directors 
are bound to ascertain and pay over their equitable proportion of 
the surplus. White vs. Provident Life & Trust Co. (Pa.)....... 365 

The term “capital”? means the capital stock of the corporation. Union 
Pac. Life Ins. Co. vs. Ferguson, Ins. Com’r (Ore.)..... vesaneede ae 

Insurance on automobiles does not cover insurance against loss or ex- 
pense resulting from claims for damages by reason of the owner- 
ship maintainance or use of an automobile in connection with 
an agreement to defend suit, pay the cost thereof and pay 
medical aid provided by assured at insurer’s expense. American 
Automobile Ins. Co. vs. Palmer Ins. Com’r. (Mich.)........+++-+5 885 

Resolution of stockholders and directors of a life company which de- 
clares the assets of the company shall constitute its capital set 
apart as a basis of credit for the policyholders and creditors and 
not subject to withdrawal converts the assets into cash capital 
within L. O. L. Sec. 4610. providing that no insurance company 
shall be permitted to do business until it shall have a paid-up 
cash capital equal to a specified sum and the assets cannot be 
withdrawn by the corporation. Union Pac. Life Ins. Co. vs. 
Ferguson, State Ins. Com’r. (Ore.). Jaunann saeuans 960 

Where a majority of the stockholders of ‘Insurance company acting 
without fraud and upon reasonable grounds conclude that the best 
interests of the concern require a sale of assets to another com- 
pany and liquidation of its affairs because of the retirement of 
its managing officers and the increasing hazard of the business, 
equity will not interfere at the suit of a minority stockholder 
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especially where it appears that the protesting members are not 
likely to suffer any injury for which there is no adequate remedy, 
and the statute permitting life companies to reinsure their risks 
does not require the unanimous consent of the stockholders. 
Beidenkopf vs. Des Moines Life Ins. Co. et al. (Iowa)......... -120 
Part of price of stock subscription to. be paid in cash. Promotor repre- 
sented that company, if organized, would loan subscriber certain 
amount. Held, charge that if insurance company did not accept 
subscription in good faith subscriber was entitled to recover from 
promotor amount already paid by him, erroneous. American 
Home Life Ins. Co. et al. vs. Compere (TeX.)........ee00e: ove ckdté 
Statute Held to prohibit any manipulation of the stock of an. insurance 
company otherwise than for full value paid and also to prohibit 
loss to stockholders operating to reduce or impair company’s 
capital below $100,000. American Life & Accdt. Ins. Co. vs, 
Perpunen, Btate Ins. COMP. (OPE) «ccc sccnvece sevcesse cvvcce . 1597 
Failure of a life company to have its stock fully paid within one year 
after issuance of certificate, as required by statute, does not end 
the corporation, or prevent it from continuing the work of obtain- 
ing stock mae Western States Life Ins. Co. vs. Lock- 
wood et al. PR a Sk tctiGNe- MORe SEGWRREM CSURNRARE NERS SORE 1739 


Where surety acne which had deosited stock with State Treasurer 
as required by the state to be held officially in trust for policy- 
holders or guarantees of the corporation, was placed in the hands 
of a receiver while solvent and receivers held over $400,000 of 
assets, not including the stock, so that it might not be necessary 
to use the stock for payment of claims of policyholders, the court, 
on petition of receivers, could not direct the Treasurer to deliver 
stock to receiver. Vandiver, State Treasurer, et al. vs. Poe et al. 
CEP acc euksnvecneeee  wasagneon ofneen o60:00.0:0-0 an 600s 00.00-0:0 1406 
Under statute, proceedings for dissolution of insolvent life company 
should be brought in county where it has its principal office. 
Great Western Life Ins. Co. vs. State ex rel. Honan, _— 
ee Oe SPT eT Te er ee ee ee -- 1789 


MUTUAL COMPANIES. 


The by-law in question does not attempt to prohibit resort to the 
courts, and such effect is sought to be deduced only by way of 
argument or reference from use of the phrase ‘‘final judgment.” 
Downing vs. Farmers’ Mut. Fire Ins. Co. (Iowa).......e+e+e++ 308 

Such waiver must be pleaded in the complaint, and cannot be allowed 
to shift his position after having once challenged the defendant 
to contest upon grounds stated in his complaint. Cranston vs. 
West Const Lite IMS. CO. (Ore. )ccccscccccccccccccccccsssececce SOR 

A policyholder in a mutual life insurance company, the ‘charter of 
which makes each policyholder a member of the corporation with 
one vote at elections of trustees, has the right at common law to 
inspect the books and records of the company for proper pur- 
poses at a proper time and place. State ex rel. Haeussler et 
al. vs. German Mutual Life Ins. Co. of St. Louis et al. (Mo.).... 387 

Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. ve. Canmedy (OkI1a.).....000. scvccccccccccccccccces ~-- 518 

A provision in the constitution of a mutual fire insurance company that 
whoever sells or exchanges his property forfeits his rights, does 
not invalidate a policy issued to a husband on property owned by 


his wife. Kiudt vs. German Mut. Fire Ins. Co. (Wis.)........ - 735 
Evidence held insufficient to establish any agreement for the payment of 
commissions. Astna Life Ins. Co. vs. Farrell. (Tex.)........e.++- 792 


Where a mutual fire company wrote insurance on the faith of a guaranty 
contract subscribers to such guaranty were estopped to deny 
liability on the ground that it was invalid for fire losses falling 
within its terms. An insurance company was without power to 
release a subscriber to a guaranty contract created for the pay- 
ment of fire losses where there was a large amount of outstanding 
Insurance written upon the faith of such guaranty. McConaughy 
oe. ee a ere reer ee eer errr 1016 

County mutual company’s by-laws limiting power of company to insure 
out of county may be waived. Kesler vs. Farmers Mut. Fire & 
ee eee: CRD oases: cece tetces Cbeses vn o0sien Pee i ied 

In county mutual company waiver by secretary is waiver by company. 
Kesler vs. Farmers’ Mut. Fire & Lightning Ins. Assn. (Iowa.)..1171 

Insurance company joining with insured in appointment of appraisers 
as required by tornado policy declaring that such appraisal shall 
affect no other question under the policy, does not thereby waive 
its right to object to validity of policy on ground that agent 
issuing it was stockholder of corporation owning property covered. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)....1415 

Fidelity bond delivered by surety company’s agent without signature ot 
principal, waived requirement of signature especially where latter 
executed agreement binding himself to reimburse company. 
Prosser Power Co. vs. United States Fidelity & Guaranty Co. 


COP 565 5.5d beh. CaS 80006) Veennase Ksheeedsenebeces oes -1417 
Record examined and hela that’ ‘case at bar is ruled by “other cases 
MANGA VO. BCCIAIS Ot Gl. CNG) vcccscvvcevesdvenciccvcocssccs 1811 
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Where insurance brokers act within the scope of their authority, they 
are the agents of the company from which they secure insurance, 
and their knowledge relating to the risk is binding upon the 
company, though not communicated to it. German Fire Ins. Co. 
of Indiana vs. Greenwald (Ind.) COO Coneee covencesuccees 

The mutual assessment fire insurance companies have no capital stock, 
the policyholders being in a way stockholders, and the cash 
paid in for premiums and the premium notes constituting com- 
pany’s assets; and hence, upon the insolvency of such company, 
a policyholder cannot recover premiums paid in or avoid pre- 
mium notes. Gleason et al. vs. Prudential Fire Ins. Co. (Tenn.) 
an insurance company was insolvent, a bill filed by one who 
sought to recover under a policy for loss sustained, when other- 
wise good as a creditor’s bill, cannot be rejected because the 
complainant is not entitled to recover under the policy; all other 
creditors being given an opportunity to come in. Gleason et al. 
vs. Prudential Fire Ins. Co. (Tenn.) 

The appointment of a receiver for an insolvent mutual assessment fire 
insurance company terminates all contracts, regardless of the 
payment of premium and the period to continue. Gleason et al. 
vs. Prudential Fire Ins. Co. (Tenn.) 

A decree that an “assessment shall be made” against all ‘policyholders 
which determines unpaid liabilities according to their accrual 
by quarterly periods and fixes the percentage of assessment 
against every policy in force during the respective periods is 
an assessment and not an order for an assessment. There was 
nothing to indicate that defendant was prejudiced or misled 
because of erroneous statements and was not therefore for this 
reason void. Notice by mail complied with provision of decree 
requiring ‘‘due notice’? and with the by-laws of the company. 
Swing vs. C loquet Lumber Co. (Minn.) 

An insurance broker is the agent of the company and his knowledge is 
binding upon the company though not communicated. Western 
Ins. Co. vs. Ashby. (Ind.) 

The facts stated authorized a receiver’s petition for a decree to authorize 
an assessment to be made returnable in vacation; section 36-40 
relatine to assessment by mutual companies, applying only to 
cases arising when the company is a going concern. Havey,: Ins. 
Com’r. vs. Hancock Mut. Fire Ins. Co. (Me.) 

Record examined and held that case at bar is ruled by 
tandall vs. McClain et al. (Neb.) 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


An insurance agent who, because he could not write a policy in his 
own company, ‘brokered’ it to the agent of another company 
was the agent of such other company, and his knowledge was 
imputable to it. Maryland Casualty Co. vs. — Mfg. Co. 
(Ss. C.) coenee see 

Slight evidence of acts of agency was sufficient to establish agency, in 
the absence of contradictory evidence. De eee vs. Delaware 
Ins. Co. of Phila. (N. Y.) eooee ecees 

The proviso did not extend the period during ‘which “the commissions 
on renewal premium were to be paid, but merely imposed ad- 
ditional conditions during the period. An insurance agent is not 
entitled to commission on renewal premiums after termination 
of his employment, in the absence of an express contract to the 
contrary. Gooding vs. Northwestern Mut. Life Ins. Co. (Me.).. 

Delivery of policy by broker ends authority. Morriss vs. Home Ins. 
Co. (N. Y.) 

The fact that plaintift was not an agent of the insurer, because he had 
not obtained a license and notified the Insurance Commissioner of 
his appointment, as required by statute, were matters of defence 
not available to defendant unless pleaded. Thomas vs. Atkinson 
(B. C.) 

Held, that the plaintiff’s commissions were "measured by what the com- 
pany received as premiums and not what it might have received. 
Citizens Nat. Life Ins. Co. vs. Witherspoon (Tenn.) 

One not in fact the agent of insurance company cannot make himself 
such by his own act, binding the company. Monast vs. Manhattan 
Life Ing. Co. (R. I.).... 

Plaintiffs were prevented by defendants from earning commission 
on insurance by reason of their refusing to accept at rate 
offered. But later defendants reduced rate and sold insurance 
direct, and were therefore liable for commissions. August Rebhan 
Co. vs. Taylor et al. (Wis.) 

Insurance agent under contract for return of commissions was liable 
for commissions on policies afterwards canceled, regardless of 
whether such cancellation was before or after termination of 
his agency. National Union Fire Ins. Co. vs. Nason (Cal.)....1057 

An insurance broker is the agent of the company and his knowledge is 
binding upon the company though not communicated. Western 
Ins. Co. vs. Ashby. (Ind.) eee oosenshaee 
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The insured having denied existence of chattel mortgage was estopped 
from proving waiver of torfeiture. Security Ins. Co. vs. Laird. 
(Ala.) 

A broker employed to secure insurance is agent for the insured and not 
for the insurer. Condon vs. Exton-Hall Brokerage & Vessel Agency 
c[N. <. 

Rule requiring strict construction in favor of private sureties signing for 
accommodation does not apply to contract of surety company 
operating for profit, but its contract is to be construed most 
strictly against it and in favor of obligee. Provision of statute 
requiring surety bonds enter into and become part of bond, 
whether written in it or not. U. S. Fidelity & Guaranty Co. et al. 
vs. Poetker (Ind.) crecee 
in an action on an insurance bond that it was given in obedience 
to statutory command and bound surety company to performance 
of conditions which statute prescribed, even though bond did not 
itself so provide. Liability measured by statutory condition. 
U. S. Fidelity & Guaranty Co. et al. vs. Poetker (Ind.) 

Agent authorized to issue tornado policies cannot bind his principal by 
issuing a policy on property in which he has an interest, though 
rate of premium is fixed, and though he acted in good faith, 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.).... 

Where brokerage agency employed to procure insurance undertook in in- 
terest of insurer to effect a cancellation of insurance procured and 
entered upon its undertaking, but was negligent in failing to 
effect cancellation, it was liable for consequential loss to insurer, 
though there was no consideration for its undertaking to effect 
the cancellation; failure to complete the execution of engagement 
begun constituting an actionable ‘“‘malfeasance’’ rather than a 
“non-feasance.”” Condon vs. Exton-Hall Brokerage & Vessel 
Agency (N. 

Held, that where superintendent of life company had been superseded, 
and made no claim for commissions on portions of first pre- 
miums paid on policies obtained by plaintiff after plaintiff had 
left defendant’s service, commissions on such payments were 
due to plaintiff. Hutcheon vs. West Coast Life Ins. Co. (Ore.).. 

General Agent could not maintain an action for breach of contract 
where his attorneys with his assent, wrote defendant that he 
rescinded contract. Wolfe vs. International Fire Ins. Co. of 
Ft. Worth, Tex. (U. 

Direction to General Agent to accept certain classes of risks only, not a 
breach of contract where contract is silent as to classes of risks 
to be insured Wolfe vs. International Fire Ins. Co. of Ft. 
Worth, Tex. (U. S. 

Authority of an agent of an insurance company to cancel a policy does 
not necessarily follow from his authority to procure it. Hanford 
et al. vs. Toledo Fire & Marine Ins. Co. (Wash.).....cseceeeeee 

An insurance company having ratified cancellation by its agent of 
policies issued by it, questioning only, as regards liability be- 
tween him and it on an accounting, whether he had not re- 
turned too large a proportion of the premium, his liability is the 
same as though he had originally had authority. a et al. 
vs. Toledo Fire & Marine Ins. Co. (Wash.) 

Delivery of policy by broker ends authority. Morriss vs. ‘Home Ins. 
Co. (N. ¥. eovcece cove 

Soilciting agent had no implied authority to make ‘representations for 
company concerning loans. Burns & Reilly Real Estate Co. vs, 
Phila. Life Ins. Co. (Pa.) 


AGENCY FOR APPLICANT, OR INSURED. 


Where one applied for insurance to an authorized agent, issued the 
policy in suit, and received payment of the stipulated premium, 
the contract was complete, and the agent on notice from in- 
surer to cancel the policy could not without insured’s knowledge 
place the risk with another insurer. Waterloo Lumber Co. et al. 
vs. Des Moines Ins. Co. (Iowa) eee 

Where a mortgagee agreed to attend to the insurance on the mortgaged 
premises, and procured policies of insurance thereon and retained 
them in its possession, the mortgagor was chargeable with notice 
of their provisions. Commonwealth Fire Ins. Co. vs. Oben- 
chain et al. (Tex 
under the facts of the case and in view of the prior. course of 
dealing between the parties, to create a contract whereby the 
agent undertook to use reasonable diligence to procure the in- 
surance and seasonably to notify the plaintiff in, the event of 
the failure of such attempt, though, by reason of the condition 
and status of the building, the agent had no authority to write 
the insurance at the time of the conversation. Evidence held 
sufficient to take the case to the jury upon the question as to 
whether the defendant fulfilled the obligations imposed upon 
him by the said agreement. Russell vs. O’Connor (Minn.) 

An insurance broker, authorized by defendant to renew all expiring 
insurance for his account, who thereafter delivered certain pol- 
icies to defendant, in the absence of any custom showing that 
he was not acting for defendant, was entitled to compensation. 
Davis, Dorland & Co. vs. Husing (N. ° Coeeces 
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Broker employed to secure insurance, is agent of insured. Morriss vs. 
Home Ins. Co. (N. Y.) cecccccccccesces 

Possession of a policy is the test of an insurance broker's" authority as 
to what he may do therewith, and as to what notices may be 
held binding on the insured, when sent to the broker before de- 
livery of the policy to insured. Morriss vs. Home Ins. Co. (N. Y.) 

Insurance Broker Held Liable for Misfeasance. Where insurer asked 
the broker to procure cancellation of the policy and broker under- 
took to do so; broker held responsible for negligence and loss, 
John T. Condon vs. Exton-Hall Brokerage and Vessel Agency. 
(N. eoccce 

A broker refusing to disclose the names of the companies in which prop- 
erty was insured, plaintiff must allege that broker had procured 
plaintiff’s property to be insured before any duty is shown to state 
any such names. The burden is on the plaintiff to show that he 
had made reasonable effort to learn the insurers’ names. Cheshire 
Brass Co. vs. Wilson. (Conn) 


Insurable Interest. 


NECESSITY IN GENERAL. 


It is provided by section 1 of chapter 49 of the Revised Statutes that 
“a contract of insurance, life excepted, is an agreement by 
which one party for a consideration promises to pay money or 
its equivalent or do some act of value to the assured upon the 
destruction or injury of something in which the other party had 
«n interest.” Buffalo Fertilizer Co. vs. Aroostook Mut. Fire Ins, 
Co. (Me.) 

On may insure his own life for the benefit ‘of “another having no in- 
surable interest therein. Where he makes the contract, and pays 
the premium. Pacific Mut. Life. Ins. Co. vs. O’Neil. (Okla.).... 

In action on policy, plaintiff must prove that insured had insurable in- 
terest, both at time of making of contract and at time of loss, 
Oatman t al. vs. Bankers’ & Merchants’ Mut. Fire Relief Assn. 
(Ore) . 


INSURABLE INTEREST IN PROPERTY. 

Held, that the insurance company was not liable, because insured had 
no insurable interest in the property at the time of its de- 
struction, the transfer being an absolute one and not a “mort- 
gage’ within statutes defining mortgages as those made in the 
usual form, in which the conditions are set forth in the deed. 
It is fairly to be inferred from the the testimony of the plaintiff’s 
witness that the failure to have the policy in suit assigned to the 
International Company after the conveyance of Dec. 23rd was an 
inadvertent omission. Buffalo Fertilizer Co. vs. Aroostook Devan 
Fire Ins. Co. (Me.) 

A policy of life insurance 
in the life of the person named but wha pays the premiums is 
invalid because it is a wagering contract, and against sound 
public policy. Little et al. vs. Arkansas Nat. Bank (Ark.).... 

A husband having a freehold estate in the property of his wife and 
the right to control it, has an insurable interest therein. Glea- 
son et al. vs. Prudential Fire Ins. Co. (Tenn.) 

A husband had an insurable interest in a dwelling house occupied by 
himself and family, though title was vested in his wife. Kiudt vs. 
German Mut. Fire Ins. Co. (Wis. i 

One who contracts to furnish materials and erect building ‘has ‘an 
insurable interest, regardless of payments made to him by 
owner. Sammons et al. vs. American Home Fire Ins. Co. et 
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Carrier may insure goods left in his charge for his own benefit and 
for benefit of owners thereof. Symmers vs. Carroll et al. 


cM, ++ «1068 


A lessee with option to purchase is not sufficient interest. Finlon vs. 


Nat. Union Fire Ins. Co. (Ore.) oockban 


Damages not exceeding ten per cent for vexatious delay are in nature of 
punitive damages, and not costs. Buchholz vs. Metropolitan Life 
Ins. Co. (Mo.) 

Insured cannot recover on fire policy, running to him on his wife’s interest 
in insured premises, as his interest in wife’s property is not 
deemed an insurable interest, within the rule that insurable in- 
terest exists only when insured would lose in case property was 
burned. Oatman et al. vs. Bankers’ & Merchants’ Mut. Fire 
Relief Assn. (Ore.) 


INSURABLE INTEREST IN HUMAN LIFE OR HEALTH. 

Held, that the beneficiary had an insurable interest under the rule that 
it is not necessary, in order to create such an interest, that insured 
shall be under any legal obligation to the beneficiary, nor that 
kinship shall exist between the parties. Thomas vs. National 
Benefit Assn. (N. J.) verre 
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Relationship of brother and sister sufficient to give sister an insurable 
interest in brother’s life. In re Phillips’ Estate—Appeal of Fidel- 
cee eee BE. GR. SPR vcccccacccse scsecens socsvessecees FOB 
Husband and wife have each a reciprocal insurable interest in life of 
the other. Marquet vs. Aitna Life Ins. Co. (Tenn.). 


INSURANCE WITHOUT INTEREST. 


Lack of insurable interest vitiates contract. Marquet vs. Avtna Life 
SOB. CO... CTOBR.)cccces 00005 06-6 


ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


An assignment of an insurance policy made to one who has no interest 
in the life of the insured is prima facie void, and if he was a 
creditor, it could be valid only to the amount of his advances. 
LOCK V8. BOWMAN (ME.)ccsccvsce cecceccecs cocecsecccesccccce SOT 

That a life insurance policy is assigned to a person who has no insur- 
abie interest therein does not invalidate the policy where is was 
valid at its inception. In re Phillip’s Estate.—Appeal of Fidelity 
Title & Trust Co. CPA) ccvceccsvoecsenes CSen tees 0nee' cocccce 293 


EXTINGUISHMENT OF INTEREST. 
Beneficiary’s insurable interest was to be tested as of date of original 
contract and not as of date of rider placed on policy itself years 
later. Life contract naming insured’s wife as beneficiary, not in- 
validated by subsequent divorce of husband and wife. Marquet 
vs. Actna Life Ins. Co. (Tenn.) 


The Contract in General. 


NATURE, REQUISITES AND VALIDITY. 
Insurance is a contract whereby one undertakes to indemnify another 
against loss, Gamage or liability arising from an unknown or 


contingent event. Physicians’ Defense Co. vs. Cooper, State Ins. 
EY SOEs 66i beers bbcastas eens pian Seeus-eden coccscccccs ATG 


A husband having a freehold estate. in the property of his" wife and 
the right to control it, has an insurable interest therein. Glea- 


son et al. vs. Prudential Fire Ins. Co. (Tenn.)............0- cocoe 426 
Where the premium had not been agreed on by the parties, there was 

no valid insurance. toberta Mfg. Co. vs. Royal Exch. Assur. 

G6, REE, Le CAS 6.08 66.8 608. 9099605555420 OSE COOKERS eccce 407 


A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. (N. Y.)...... coccce 886 

Where a life policy when first issued by the home office was forwarded 
to the local agent under regulations permitting him to deliver it 
to the applicant only if no material change had occurred in his 
health, its delivery by the local agent in Kentucky made the pol- 
icy a wed contract. Jefferson et al. vs. New York Life 
(Sec Se) 3 A nore e ces ee Ee ee oe ee eee ee ee oe ee ee 338 

Held, that the mere signing of the application in Alabama did not make 
a contract subject to laws of that state, but the policies were 
Florida contracts and subject to Florida laws. Mutual Life Ins. 

Co. of N. ¥.. Va. Biltom-Green. Ot O21. (CU. Bidsccscs cccsece seeee 620 

Brokers’ duty to validate the policies in order to afford plaintiffs the 
proper protection. Loan Brokers liable for negligence. Gegare 
et all. vs. Fox River Land @& Loan Co. (Wis.).....cccscccees 719 

Any person through whom any insurance company writing insurance 
upon any property in this state shall deliver a policy of —— 
shall be deemed the agent of such company. Miller vs. Spring 
Garden Ins. Co. (U. S.)..... cer ewe ews Cee Sees ses escetes 716 

A mere solicitor of insurance has no power to contract that an assured 
under a contract for a year could cancel the same without becom- 
ing liable for the higher rates provided in the policy for short 
terms. A®tna Life Ins. Co. vs. American Zinc, Lead & Smelting 
os, RD | Re reer Pr er ere ee ee ee ere ee 789 

One who contracts to furnish materials and erect “puilding has an 
insurable interest, regardless of payments made to him by 
owner. Sammons et al. vs. American Home Fire Ins. Co. et 
OR. GE Gb s iin i choice Sess05 2d ene Reeeoncee sees “soeetsens cosececc keel 

Carrier may insure goods” left in his charge for his own benefit and 
for benefit of owners thereof. Symmers vs. Carroll et al. 


Ce Redocvccatescncass sasresiss . rrrer reer oo 20 sekeen 
Mutual mistake justifies cancellation of ‘receipt and policy. *Hufta- 
ker’s Ex’r. vs. Michigan Mut. Life Ins. Co. (Ky.).......000. «+1109 


Damages not exceeding ten per cent lor vexatious delay are in nature of 
punitive damages, and not costs. Buchholz vs. Metropolitan Life 
Re SOR ee eae wth CG hae Sweibe eb Gee Ale famiee lem eet 1306 
Statement by agent of industrial insurance company that a policy would 
be paid to whoever produced it, that it was not necessary to 
designate the beneficiary is binding upon insurer, for in this 
class of insurance the agent who collects the premium, delivers 
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indicate which kind he desired. Party was chargeable with 
knowledge of the provisions of the policy and presumed to have 
received the kind he desired and to have assented to its terms 
- ro Danner vs. Equitable Life Assur, Society of U. S. 
CMe Tadecce veveus Secures aceon CKeess evoees . 
Where surety company’s agent delivered fidelity bond to yee 
intending thereby to pass bond into custody of insured, there 
was sufficient delivery. Prosser Power Co. vs. United States 
Fidelity & Guaranty Co. (Wash.).........<. eh eeesorsewecocese 
Bond of a company taken pursuant to statute was an “official 
U. S. Fidelity & Guaranty Co. et al. vs. Poetker (Ind.)........1894 
Successful business woman fully able to comprehend and protect her 
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interests, and nothing to prevent her from reading policy, it would 
be presumed that she was acquainted with its terms. Tilton vs. 





Farmers Ins. Co. of Town of Palatine (N. Y.)...... cocccces --1542 
Held, the steps taken by authorized agent of company constituted 

binding contract of insurance with defendant, even though policy 

was not completed, and fire occurred before it was finished. 

Wilson et al. vs. German-American Ins. Co. (Kan.).........00. 1478 
Failure to advise company of confinement in sanitarium just previous 

to delivery of policy was not a fraud upon company which would 

vitiate policy when in accordance with facts set forth. Change of 













health between time of application and receipt of policy did not 
avoid policy since company assumed risk for that time. N. Y. 
Bile 208 CO VS. DOR, CU Bei cic oweccevn 246 eewtensaw ae aker 1671 


The delivery of a promissory note to an insurance company by an ap- 
plicant for insurance was not insufficient as payment of the 
first premium merely because it was made yable to the maker’s 
order and not indorsed, alcioueh statutes providing that a note 
drawn to the maker’s order is not complete until indorsed by 
him, is enforceable by a purchaser or assignee. The neglect or 
omission of the agent to perform the manual act of placing the 
policy in the hands of the insured will not serve to suspend or 
postpone the obligation of the company upon its contract. Unter- 
harnscheidt vse. Missouri State Life Ins. Co. (Iowa)....... coves 86 

The question whether the premium for the first year had been paid 
in advance was answered, “no; cash $5.00 note or notes $30.70 
due July 17, 1910. Held that this did not .show conclusively 
that the premium had not been paid, but open to the construc- 
tion that, while not fully paid in cash, it had been paid. Unter- 
harnscheidt vs. Missouri State Life Ins. Co. (Iowa)............ 94 

Insurance under a life policy being by its terms based on payment of 
a certain amount on the day of its date, as a premium, such 
payment is a condition precedent to liability of the insurer. 
Cranston vs. West Coast Life Ins. Co. (Ore.)..... ceeecntesee aaa 

An action for earned premiums, which must be computed from the 
compensation paid employees the preceding year, although there 
was a disagreement as to the legal basis of the computation, was 
an action for a liquidated amount, and interest should be al- 
lowed from the time the premium was due. Empire State Surety 
Co. of N. ¥. ve. Moran Bros, Co. CWSGR.) . occeccccccssocscrecss OO 

Judgment reversed for lack of proof that defendant’s bookkeeper had 
authority to ask plaintiff to take out this insurance. Schroeder 
Va. JeROIOORe (FG. Toki sccvadkcccucces, bseavacsenmeces, cannnee Gee 

Evidence held to warrant a finding that defendant had never accepted 
policy, in spite of the fact that he had given a receipt therefor. 
PridGy ve. Baum. (NH. Fade ccccncseccoceccesecvsctscscctseessvese Oe 

General agent of an insurance company, even though in violation of 
rules and regulations of his principal, may give credit for pre- 
miums. While the rate is an element of the contract which must 
be agreed upon, yet where the policy is for one year and the prox- 
imate amount of premium is known and the exact amount is a 
mere matter of calculation, and applicant agrees to pay whatever 
amount the premium should be, the contract can be enforced. 
State Mut: Fire Ina. Co. va. TAVio’ Chee ic ccccccvccceccess rr 

Evidence held insufficient to sustain judgment of Municipal Court dis- 
missing a complaint for premium due on an accident insurance 
policy. Johnston & Collins Co. vs. Davis, (N. Y.)..... éeccwaveeneee 

Where one member of firm of insurance agents wrote policies at rate 
less than schedule rate his partner, who had no knowledge of the 
transaction, could not after dissolution of partnership, recover 
the difference between schedule rate and rate paid on certain 
policies, since statute does not render a contract to pay rate 
less than schduled rate void, but provides an entirely different 
gemalty. and there was no implied contract to pay schedule rate. 
Way vs. Pacific Lumber & Timber Co. (Wash.)...... care ee 

Company may waive prepayment of first premium and give credit ‘therefor 
although contract requires prepayment. Pender vs. North State 
Eife Ine. Co. CN. Cidiccccs ici Kakeheheteruch bib wmn eles connec ?c ee 

In action by company for premiums due on a policy, ‘held not ‘to sustain 
a finding that company had waived written notice of cancellation 
required by policy and that policy was cancelled by an oral notice. 
Casualty Co. of America vs. Beattie et al. (Wash.)............1666 

“Board” contracts held discriminatory. Leonard vs. Amer. Life & 
Anemlty Co. (Go )ccesdcscoces scccedeecece cescceccs ecscccessen GEO 
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A contract insuring an individual against consequences of his own 
wrong in the shape of damages for personal injuries caused by 
his own negligence, is valid. Westinghouse-Church-Kerr Co. 
vs. Long Island R. Co. (N. Y.). 508 50.50.00 600meee 

Policies issued in violation of statute not void unless expressly declared 
so. Rebate does not necessarily vitiafe contract. Meridian Life. 
Ins. Co. vs. Dean (Ala.) 

Insurance policy which indemnifies taxi company against loss by 
violation of city ordinance by its employees is not void on ground 
of public policy. Taxicab Motor Co. vs. Pacific Coast Casualty Co. 
of San Francisco, Cal. (Wash.) 

Statute prohibiting insurance company to sell policy for less than 
$500 until form has been approved by Insurance Commissioner 
deals with the insurance company and not with the contract of 
insurance, policy containing provision limiting liability of com- 
pany in case of death to less than $500 not void in absence of 
showing that it had been so approved. Blount vs. Royal Fra- 
ternal Assn. Inc. (N. C. 

Where plaintiff contracted to take out policy under an agreement 
that he be permitted to pay a certain premium, when in fact 
greater premium should be charged, so that contract was discri- 
minatory, plaintiff not required to pay increased amount, but en- 
titled to refuse to enter into new contract to do so. Statute held, 
not to invalidate a policy or agreement between parties by which 
insurance was granted at less than regular premium. Robin- 
son vs. Security Life & Annuity Co. (N. C. 

Where an applicant for life insurance purchased stock in company at 
same time at reduced prices, but the transactions were separate, 
notes given in payment for policy and stock are not rendered 
void by statute prohibiting company from discriminating. First 
Nat. Life Assur. Society of America vs. Farquhar et 


Such waiver must be pleaded in the complaint, and cannot be allowed 
to shift his position after having once challenged the defendant 
to contest upon grounds stated in his complaint. Cranston vs. 
West Coast Life Ins. Co. (Ore.) sossecseccece 

A bond issued by an insurance company for the purpose of ‘indemnify- 
ing an employer against loss by the fault of an employee, will 
not be held invalid because not signed by the employee, al- 
though the bond expressly so provides. Fowler vs, Title Guar- 
anty & Surety Co. (Kan.). cove 

Company which retains notes and ‘attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. vs. Cannedy (OkKla.)......005 wooscee 

One liable for the support of an infant may take a ‘renewable term 
policy on its life not exceeding a fixed sum. Flynn vs. Pruden- 
tial Ins. Co. of Amer. (N. Y.).. ecese 

Reformation of policy—maximum insurance, held sustained by evidence. 
£tna Life Ins. Co. vs. Flour City Ornamental Iron Works (Minn.) 

Insurance company joining with insured in appointment of appraisers 
as required by tornado policy declaring that such appraisal shall 
affect no other question under the policy, does not thereby waive 
its right to object to validity of policy on ground that agent 
issuing it was stockholder of corporation owning property covered. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)..14156 

Fidelity bond delivered by surety company’s agent without signature of 
principal, waived requirement of signature especially where latter 
executed agreement binding himself to reimburse company. 
Prosser Power Co. vs. United States Fidelity & Guaranty Co. 
(Wash.). 

Insurance company having no knowledge until after loss that property 
insured by policy issued by its agent was owned by a corporation 
of which he was stockholder, did not ratify act of agent by 
making no objection to his report made shortly after its issuance. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)....1415 

Held on statements of facts, plaintiff was not entitled to reformation 
of automobile policy on ground that agent procuring it had agreed 
to procure policy similar.to one canceled. Mississippi Electric Co. 
vs. Hartford Fire Ins. Co. (Miss.) 

A letter written by an insurer to insured, relative to terms of an in- 
surance contract, did not operate to modify such terms, in ab- 
sence of a showing that the letter was in response to some re- 
quest from insured. Held not inconsistent with the terms of the 
policy, but rather a reiteration of such terms. ‘Pringle Bros. 
vs. Phila. Casualty Co. (N. Y.) 

Where by mistake a fire policy misdescribed the location of the prop- 
erty insured, insured’s remedy is to seek reformation; but no 
action can be maintained upon the policy where the property 
destroyed was not in the location described. Gleason et al. vs. 
Prudential Fire Ins. Co. (Tenn.) 

Life policy was payable to insured’s wife, if living, and if not living, to 
insured’s surviving children. A judgment in an action by insured’s 
daughter to reform a substituted policy, issued after the wife’s 
death, by providing that it should be payable to such children as 
might survive insured was improper. Equitable Life Ass’r. Society 
vs. Sorter et al. (Ky.) 
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It is well settled that when a policy of insurance does not conform to 
contract which it purports to evidence, and insured accepts policy 
in belief that it does conform to his contract, a court of equity 
will reform the instrument; and after a loss occurred the ref- 
ormation of policy and judgment for loss may be had in the same 
suit. In reforming a policy like that of any other written con- 
tract, want of conformity to the agreement of the parties must 
be occasioned by a mistake which is mutual and common to both 
parties. A mistake on one side may be ground for recission, 
but not for reformation. Where the minds of the parties have 
not met there is no contract, and hence none to be rectified. 
Fidelity Phenix Fire Ins. Co. of N. Y. vs. Hilliard et al. (Fla.)...1318 
Reformation of contract will be made on mutual mistake. Gaskill 
ve. Northern Aqwur: Co: CWROR) 6 6c chs <ducvcse Coscivddas ooo 8178 


The operation of a tramway upon which small cars were operated by 
gravity, except for a short distance, where cables were some- 
times used to haul dirt from pits to plaintiff’s brick-making 
machinery, did not constitute the operation of a “railroad.” 
So. Knoxville Brick Co. vs. Empire State Surety Co. (Tenn.).. 191 

“Statements should be construed with reference to the time m de un- 
less they expressly or by implication refer to the future.” Fidel- 
ity 4 Camenity Co... Ve Merer CAPE) 6 ceccctcnenccucduun coccvece CB 

Held, that the acceptance of the policy did not constitute a warranty, 
the statements were referrable only to the time when they were 
originally made. A®tna Life Ins. Co. et al. vs. Rustin (Ky.).. 660 

Authority to deliver implies authority to redeliver. Austin Fire Ins. 

Wa Oe 06 Bh CRE icccoves  wctdcucecne sectenee susacawey -1176 





CONSTRUCTION AND OPERATION. 


Though an accident policy must be construed hiberally, and ambiguous 
provisions or those capable of two constructions must be con- 
strued favorably to insured, and most strongly against insurer, 
plain language must be enforced. Penn vs. Standard Life Ins. 
CG. “GN. . Godiicccwnsccnne cceneaes CAKECCe SanRDERS cocccces AS 

By express provision of Ky. St. § 679, application for a life policy 
must be attached to, or recited in, the policy to be admissible 
in evidence in an action involving the policy. Independent Life 
Ins. Co. of Amer. vs. Rider (Ky.)........se006 esececeese 78 

The words used in a policy of insurance should be interpreted most 
strongly against the insurer where the policy is so framed as to 
leave room for two constructions. Harris vs. American Casualty 
Co. of Reading, Pa. (N. J.)....eee- ccas uae wed cetoceaseae OOO 

The language in a policy will be given ‘its ordinary common inter- 
pretation, but where a clause therein, when read in connection 
with the entire policy is uncertain in its meaning and capable 
of two equally rational constructions, that construction which is 
most favorable to insured will be adopted. Empire Life Ins. Co. 

WE GOO CAB) cccccduncwes. #6000 Cecceeonee eeees csccesese S08 

The court in determining the liability | of an insurer. issuing a policy 
must construe the policy as a whole, and give effect to all its pro- 
visions liberally construed for the benefit of insured. Aztna Life 
Ins. Co. vs. Bowling Green Gaslight Co. (Ky.)....ceccsccceceee 388 

A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. (N. Y.).....++-. 335 

An insurer’s obligation to insure against other risks than those 
expressly stated in the policy cannot be implied from the nature 
of the transaction, since the law will not imply a promise or 
obligation of a person repugnant to his own express declaration, 
O’Connor vs. Columbia Ins. Co. (MO.)....cccccces coccccccecs - 440 
the policy, is the only one of insurer’s officials with whom insured 
comes in contact and his statements as to mode of payment will 
constitute waiver. Wallace vs. Prudential Ins. Co. of America. 
CMO Raccc weeenncd. sd60 6540 heat Jb encneehuteseie taekase wana 1246 

Insured cannot recover on fire policy, running to him on his wife’s interest 
in insured premises, as his interest in wife’s property is not 
deemed an insurable interest, within the rule that insurable in- 
terest exists only when insured would lose in case property was 
burned. Oatman et al. vs. Bankers’ & Merchants’ Mut. Fire 
Reet AM, (OW). ocawvicens, apetaeak Snvdeweesavennt dances ees 1535 

Action of agent in agreeing with the property owner to hold policy and 
keep his property insured was not repugnant to duty of agent to 
defendant, nor did it affect the validity of contract. Wilson et 
al. ve. German-American Ing. Co. CHAR}. . oc ccccecccnevcescssese 1478 

When language of an insurance policy is of doubtful import, suscep- 
tible of two interpretations, that which is most favorable to 
insured will be adopted. Stark vs. John Hancock Mut. Life Ins, 

Ca Of Banton, Maas... CHG)» occkccdae. s6ceccdee nataet, sehrunes 1731 

Whether false answers in application constituted a defense depended 
upon construction of Pennsylvania statute. Grand Fraternity 
We WRC COR isicicck “cacecee®) seevenes. sagen eavunes sevkeae 
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References in application for life policy to occupation, suicide, etc., 
did not make application a part of policy so as to render state- 
ments in application warranties, rather than mere representations. 
Mutual Life Ins. Co. of N. Y. vs. Morgan. (Okla.) 

Where there is ambiguity in a contract of insurance it should be con- 


strued against the insurer. Bennettsville & C. R. Co. vs. Glens 
Falls Ins. Co. (S. C.) 


Statute providing that any company “may insure the. health of per- 
sons and against personal injuries disablement or death result- 
ing from traveling or general accident by land or water,” does 
not authorize the issuing of a policy to indemnify the owner of 
an automobile against liability that may be imposed by law. 
American Fidelity Co. vs. Bleakley (lowa) ....cccecscccccccees 


A substitute for a subsisting policy in another company, but not de- 
livered or brought to the notice of the srewerty owner until after 
loss, is not a valid contract of insurance. Waterloo Lumber Co. 
et al. vs. Des Moines Ins. Co. (Iowa) 

Where an agent having authority to issue policies and give credit. for 
premiums, agreed to insure complainant’s property for $900.00 
for one year, and give plaintiff credit of thirty days for pay- 
ment of premium, the property was totally destroyed by fire, the 
insurer was bound, though the policy had never been delivered 
or the premium paid. Interstate Fire Ins. Co. vs. McFall (Va.) 

The term “dividend addition’? means something added to the policy 
in the'form of paid-up insurance, and does not mean unappor- 
tioned assets or surplus. Jefferson et al. vs. New York Life Ins. 
Co. (Ky.) ee 

The defendant claimed its right to cancel without paying the sheet mate 
premium because the agent of plaintiff threatened the defendant 
that plaintiff was likely to do the same thing. Aetna wife Ins, Co. 
vs. American Zinc, Lead & Smelting Co. (Mo) 

Default in the payment of premiums upon policy during the tontine 
period does not entitle insured to a paid-up policy to the amount 
of accumulated reserve since the policy expressly provided that 
it should have no such certain value; the provisions of the appli- 
cation that the reserve value should apply to the purchase of paid- 
up insurance evidently applying to a lapse after the tontine period 
if policy was thereafter continued in force. Danner vs. Equitable 
Life Assur. Society of U. S. (N. Y. 962 

Contract of insurance can be effected by parol in absence of any re- 
quirements of the by-laws or charter of a mutual insurance com- 
pany or any statutory provisions, and its oral contract of insurance 
or executory agreement to insure, which leaves nothing to be done 
except to issue and deliver the policy, is valid. State Mut. Fire 
Ins. Co. vs. Taylor (Tex.) ~s . 1343 

Notice sent by an agent of life company to insured that annual pre- 
mium on his policy was past due and unpaid, payment being 
refused, did not change the terms of the contract with respect to 
the date of its conversion into a paid-up policy of term insurance. 
Cady vs. Travelers’ Ins. Co. (Neb.) 

Indebtedness at time of default in payment of premium did not defeat 
right to paid-up insurance, but merely a lien on sum payable, to 
be deducted from amount for which policy was to be continued. 
Stark vs. John Hancock Mut. Life Ins. Co. of Boston. Mass. 


Where fire policy was issued to indemnify a railroad upon all liability as 
common carrier of cotton in bails, in transit, or in or on depots 
or platforms policy covered cotton which was placed on ground 
but intended to be immediately shipped. Bennettsville & 

Co. vs. Glens Falls Ins. Co. (S. C. 


The assent of insured obtaining a fire policy from one insurer to a 
policy from another insurer as a substitute for the first policy 
is essential to the existence of a complete contract evidenced by 
the second policy, and when such assent is not procured until 
after the property has been destroyed, the second policy is not 


bound. Waterloo umber Co. et al. vs. Des Moines Ins. Co. 
(Iowa) 


A fire policy issued by an insurance agent without the knowledge ‘ana 
consent of insurer or insured is not valid. 
toyal Exch. Assur. Co. et al. (N. same 

Delay in issuing policy may be unreasonable. Duffie vs. Bankers’ “Life 
Ass’n of Des Moines (la.) 

The medical examiner’s report was a part of the ‘application which was 
not complete until signed by insured after the medical examiner 
had made his report and the application with such report was 
delivered to the insurer’s agent for transmission to the home office. 
Mutual Life Ins. Co. of N. Y. vs. Hilton-Green et al (U. S.) 

No recovery could be had on premium note by the insurer, where policy 
re.aused by prospective insured. Wheelock vs. Clark. (Wyo.). 

Revised statutes requiring constitution or by-laws referred to in a 
certificate to be contained in or attached thereto so as to 
make it inapplicable to fraternal societies, was not intended to 


modify existing contracts of insurance. Dixie vive Ins. Co. vs. 
Wallace (Ky.). ceocccosecccchOee 


Roberta Mfg. Co. vs. 
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Where policy contains the provision that insurance s! .1 not be effect- 
ive until policy is delivered and the premium «actually paid, in- 
sured, after having given a note for the premium, may by 
refusing to accept the policy nullify the note. Citizens’ Nat. 
Life Ins. Co. vs Murphy. (Ky.) ...1096 

Held in view of the fact of lack of approval by life eompany’s officers, 
as provided for by the rules, there was no sufficient acceptance of 
application to constitute a contract, and defendant was not 
liable, even though binding receipt had been issued. Kennedy 
vs. Mutual Benefit Life Ins. Co. of Newark, N. J. (U. S.) 

The subject of the insurance is a barn owned by the assured and located 
at a certain place; that the limit of the risk agreed upon is three 
years from a certain date, that the peril insured against is loss 
by fire, that a specific amount is to be paid in case of loss, and 
that a certain amount is to be paid as premium is sufficiently 
specific to constitute a valid contract. Ohio Farmers’ Ins. Co. vs. 
Bell (Ind.) coos 

“In some of the states the statutes forbid the introduction in evidence 
of application not attached to policies; but in the statute of this 
state there is no inhibition against the proof of representations, 
made in the application to the extent that they may be relevant 
and material to a plea of fraud in the procurement of the policy.” 
Becker vs. Colonial Life Ins. Co. (N. Y.) 

The risk or cause of loss insured against is a requisite of an insur- 
ance contract concerning property. O’Connor vs. Columbia Ins. 
Co. (Mo.) 

A binding slip purports to effect present temporary insurance, and not 
merely an agreement for insurance to be effected thereafter. 
Mutual Fire Ins. Co. of Montgomery Co. vs. Goldstein. (Md.).. 

To make the “manual” of an accident insurance company, part of the 
policy it should have been clearly referred to or should have been 
actually written into the contract. Miller vs. Missouri State Life 
Ins. Co. (Mo.) 

An insurance policy presumptively merges all previous oral stipulation 
and expresses the final understanding of the insured and the in- 
surance company. International Ferry Co. vs. American Fidelity 
Co. (NH. ¥, . 

A contract of insurance. “Abbreviations do not necessarily constitute 
ambiguities. Law al. vs. Northern Assur. Co. of London. 
ROR ces 

Rev. St. prohibiting life companies from making any contract other 
than as is plainly expressed in policy issued applies only to old- 
line policies, and has no effect on assessment contracts. Easter 
vs. Brotherhood of American Yeomen. ‘ 

Under the statute providing that every contract for life insurance 
except those that are incontestable after two years or less shall 
be accompanied by a copy of the application, a clause in a 
policy providing that it shall be incontestable after one year 
provided the required premiums are paid is free from conditions 
as to residence, travel, etc. or place of death does not impose an 
extra burden upon insured but frees him from those conditions 
and the policy is within the exception contained in the statute. 
Grell vs. Sam Houston Life Ins. Co. 

Held that under the facts stated that ordinarily a live stock insurance 
company is not liable for loss occurring before it has approved 
application. Johnston vs. Indiana & Ohio Live Stock Ins, Co. 


Under the facts stated, held that though the bill of lading was 
issued to the shipper until after the cotton was burning, insurer 
was liable. Bennettsville & C. R. Co. vs. Glens Falls Ins. Co. 
Cm <. 

Statute relating to life insurance provides that, where an applicant 
submits to medical examination by company’s physician and is 
pronounced a fit subject of insurance, such company, in the 
absence of fraud, shall be estopped from pleading that the in- 
sured person ‘was not in the condition of health required by 
the policy at the time of the issuance or delivery.” Unterharn- 
scheidt vs. Missouri State Life Ins. Co. (Iowa) 

Held that by the terms of the application the contract of insurance be- 
came binding from the date of the receipt and approval of the 
application by the agents named; and that the maker of the pre- 
mium note was liable to the payees thereof without regard to 
the delay in the delivery of the policy. Van Arsdale-Osborne 
Brokerage Co. vs. Robertson (Okla.) 

A manual delivery of a fire policy to insured or “to one authorized to 
represent him is not essential to make it binding on insurer, 
where the parties intended that the policy should be valid and 
subsisting. Roberta Mfg. Co. vs. Royal Exch. Assur. Co. et al. 
(N. 

Where insured refused to accept a fire policy unless the ‘premium was 
reduced, the policy could not be delivered so as to render the 
policy valid until the premium had been reduced. Roberta Mfg. 
Co. vs. Royal Exch. Assur. Co. et al. (N. C.)..... 

A delivery of an insurance policy to an agent for the insured and his 
delivery to the insured constitutes a good delivery by the insurer, 
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with an intent to become bound thereby. Singer et al. vs. Nat. 
ware Tne. Co. Ol Tareeers, Gene. CF Tid vaccrcsvacenesnceaecce’ 

Held, that the broker’s possession of the policy was not a delivery to 
rT, as against the insurer. Morriss vs. Home Ins. Co. 
(N y ee cccccccecce 

Plaintiff’s acceptance of a policy which did not “conform to “the prior oral 
contract of insurance, without negligence on his part, did not 
make the policy the true and conclusive evidence of the contract. 
International Ferry Co. vs. Amer. Fidelity Co. (N. Y.)......ee0.4 

To exercise certain options as to the surplus, was not invalid because 
he reserved to himself the right to exercise such options; it 
being competent for him to assign part and retain part. North- 
western Mut. Life Ins. Co. vs. Wright (Wis.) okanech oe 

Party procuring a life policy from a company issuing several different 
kinds and in the application company called upon applicant to 

The courts construe an accident policy most strongly against insurer 
and hold it to the letter and spirit of the contract. Layton vs. 
Interstate Bus. Men’s Acc. Ass’n (Iowa)........ 

The intention of the parties to an insurance contract, even though 
extraneous evidence is permissible, must primarily be sought 
in the instrument itself. Czerweny vs. Nat. Fire Ins. Co. of 
Hartford, Conn. (N. Y.). cecceccce 

That construction most favorable. ‘to ‘insured. ‘ts adopted, but, 
from ambiguity, the contract must be enforced as written. Jef- 
ferson et al. vs. New York Life Ins. Co. (KY.)...ccccccccccsces 

A tontine policy issued by a New York insurance company must be 
interpreted in accordance with the decisions of the New York 
Courts. Equitable Life Assur. ay of the U. S. vs. Weil 

Where a policy stated that the insurance. effected thereby was ‘“‘sub- 
ject to conditions as in margin,” a stipulation in the margin, 
which was only part of the contract which stated the risks 
insured against, was a part of the oe. and was controlling. 
O’Connor vs. Columbia Ins. Co. (Mo.). eeetes 

A policy insuring against loss from theft, etc., | is to be libere lly con- 
strued in favor of assured. Duschenes vs. Nat. ow Co. of 


N. Y¥. (N. Y¥.). eeevees ceeccccccccccccces O 


Language chosen by ‘insurer will “be construed “favorably | to assured, 


Fidelity & Casualty Co. vs. Meyer (Ark.) osesece © 


A condition of forfeiture must be construed against insurer. * "Hartford 
Fire Ins. Co. et al. vs. Walker (Tex.).........05 

Brokers’ duty to validate the policies in order to afford plaintiffs the 
proper protection. Loan Brokers liable for negligence. Gegare 

; et all. vs. Fox River Land & Loan Co. (Wis.).......... oocee 

An exception in a policy of insurance is to be taken most strongly against 
insurer. Empire Life Ins. Co. vs. Einstein. (Ga.).....seeeeeeees 

A Construction in favor of the understanding of its meaning which in- 
sured had when the policy was issued should be adopted. Nellis 
vs. Western Life Indemnity Co. (N. Y.)..ccececsesecccccvcscece 

Forfeitures should be strictly construed in favor of the insured and 
against the company. Bohles vs. Prudential Ins. Co. of Amer. 
(N. J.) 

Held, the provision as to suicide was ‘part of the’ contract of insurance. 
Heilig vs. Natl. Life Ins. Co. (N. C.). oevcece 

Insured was bound by an amendment of a by- law subsequent. to his 
contract, providing that delinquency in payment of assessment 
should relieve the association of liability while such delinquency 
existed despite the rule that the by-laws could not change the ir- 
surer’s liability. Elliott vs. Home Mut. Hail Assn. of Cherokc 
(Ia.) 05% 

The rule that a policy is to be construed most strictly against “the 
insurer applies only to its language and not to the facts in 
the case. Hardenbergh vs. Employers’ Liability Assur. Corp. 


898 


Ltd. (N. Y.) soccevec cheese 


That construction of a contract which is against the party preparing it 
will be given. Hay vs. Meridian Life & Trust Co. (Ind.) ...... 

Provisions in a policy inserted for sole benefit of insurer will be 
strongly construed in favor of insured. Ohio Farmer’s Ins. Co. 
vs. Glaze. (Ind.) 

Where insured was a resident of Oklahoma, policy was signed, deliv- 
ered and premiums paid in Oklahoma, it is an Oklahoma 
contract covered by laws of that state. Continental Casualty 
Co. vs. Owen. (OKla.). 

“While on a caboose” defined. “of Detroit. 


941 


997 


Mich vs. Hite. (Okla.) copeveceaeee 


Malling policy completes contract. Travelers’ Protective "Assn. of 
America vs. Smith (Ind ) 

Rider replaces original terms of policy. 
Etna Ins. Co. (U. S.) 

Ambiguous language in insurance policy is construed against insurance 
company. Stix vs. Travelers’ Indemnity Co. of Hartford, 
Conn. (Mo.) eee 

Words used in a policy of insurance are to be given their ordinary and 
usual significance unless context requires a different construction. 
Hartford Fire Ins. Co. vs. Wimbish. (Ga.) 
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In construing an ambiguous accident policy the language should be 
construed somewhat strictly against the insurer, and if reasonably 
susceptible to two meanings, the one imposing liability should be 
adopted. Andrews vs. U. S. Casualty Co. (Wis.) Sweseecqukeee 


If the language of a forfeiture in a life policy admits of two construc- 
tions, one unreasonable and grossly oppressive to the insured, and 
the other fair and reasonable to both parties the latter will be 
held to be the meaning of the contract. Melick vs. Metropolitan 
Life Ins. Co. (N. 

Life policy containing non-forfeiture provision being the work of insurer 
will be construed most strictly against the insurer and in favor of 
insured. Stratton’s Adm’r vs. N. Y. Life Ins. Co. (Va.) 

Bond guaranteeing Illinois general agent of North Carolina insurance 
company will be construed according to laws of North Carolina, 
if executed and ratified in that state; immaterial whether there 
had been any breach under the laws of Illinois. Dixie Fire Ins. 
Co. vs. American Bonding Co. (N. C.) 

Insurance contract negotiated premiums paid and policy delivered 
in state in which insured resides would be construed according to 
laws of that state. Coscarella vs. Metropolitan Life Ins. 
CRs SoS va nice are 

Provision for return of premiums in event of suicide within one year 
held to be part of contract. Grell vs. Sam Houston Life Ins. 
Ins. Co. 

In. absence of statute application for life insurance stipulating liability 
in case of suicide is part of policy. Grell vs. Sam Houston Life 
Ins. Co. 

Life policy is a contract and should be construed so as to effectuate the 
intention of the parties, being treated as of testamentary char- 
acter. Mutual Benefit Life Ins. Co. of Newark, N. J. vs. Cum- 
mings et al. 

To make application of foreign company part of contract it must be 
attached to the policy. In absence of statutory prescription of 
forms of contract of insurance such references and adoption would 
make application part of contract but the law requiring policies to 
fully and plainly set forth contracts between the parties thereto, 
excludes therefrom all agreements and warranties not expressed 
in the policies themselves or papers attached thereto. Bowyer 
vs. Continental Casualty Co. (W. Va.) 

Where insurer and insured have by their acts and ‘conduct indicated 
that they considered policy as having lapsed, court will adopt 
that construction placed upon the contract by the parties them- 
selves. Missouri State Life Ins. Co. vs. Hill. (Ark.)............1468 

Action on life policy: Held: Policy not ambiguous and parol evidence 
not admissible. Construing the provisions in policy relating to 
loans in connection with ‘automatically non-forfeitable’”’ clause. 
the meaning of the policy is that at the time of the default of 
the’ payment of the second quarterly premium by the insured 
the policy had no loan value which could be automatically applied 
to the payment of the premium due. Blalock vs. Empire Life 
Ins. Co. . 

Policy should be construed most strongly against insurer and in favor 
of insured. Bingell vs. Royal Ins. Co. Ltd. of Liverpool, England 
et al. (Pa.) 


Where a fire policy described the risk as a “frame building with ad- 
ditions,” the word “additions,’’ does not necessarily mean some- 
thing attached to the building, and where extraneous evidence 
showed that it was meant to include outhouses, the policy 
will be given the broader meaning. Ideal — & Mfg. Co. 
vs. American Central Ins. Co. (Mo.). 

A fire policy ‘on merchandise, consisting principally “of clothing made 
and in process of making and materials for same,’’ covers the 
stock in trade and all articles necessarily or conveniently used 
in the business. Oklahoma Fire Ins. Co. vs. McKey (Tex.).. 

Under a fire insurance policy on goods held “in trust,’’ recovery could 
be had for the loss of matches stored with insured as a bailee 
for hire. Czerweny vs. Nat. Fire Ins. Co. of Hartford, Conn. 
CN. Fi 

In a policy of burglary insurance indemnifying insured against loss from 
premises occupied by him and described as the fourth floor of a 
certain building, the word ‘‘premises” referred only to the fourth 
floor, and not to the entire building. Axe vs. Fidelity & Cas. 
Co. of N. Y. (Pa.) 


Policy plainly provided that entire amount of insurance for each item 
should not apply to any one building, but only the proportion 
thereof that the value of that building bore to the value of all. 
E. H. Stanton Co. et al. vs. Rochester German Underwriters’ 
Agency. (U. § 

Held that the receipt controlled the application, which being accepted, 
a binding policy of insurance was created. Tucker vs. Farmers 
Mut. Fire Assn. of W. Va. (W. VG.) .c.cccccvcccscoscesesccccccs 

It is competent for the parties to an insurance policy to agree that it 
shall be antedated, it takes effect from the dating agreed upon. 
Anderson vs. Mutual Life Ins. Co. of N. Y. (Cal.).........2222+ 798 
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VI. Premiums, Dues and Assessments. 


(A) 


IN GENERAL. 


An action for earned premiums, which must be computed from the 
compensation paid employees the preceding year, although there 
was a disagreement as to the legal basis of the computation, was 
an action for a liquidated amount, and interest should be al- 
lowed from the time the premium was due. Empire State Surety 
Co. of N. Y. vs. Moran Bros. Co. (Wash.) 333 

The compensation of all employees whose injuries or death appellant 
is indemnified against, furnishes the measure for determining 
the amount of premiums earned, and includes employees of a 
power, heat, and light department of the plant, although they 
are in a building separated from the rest, and timekeepers and 
drivers, although they did not work upon the premises all the 
time. Empire State Surety Co. of N. Y. vs. Moran Bros. (Wash.) $32 

A note for the premium on a life insurance policy invalid for want 
of insurable interest is without valid consideration, and un- 
enforceable. Little vs. Arkansas Nat. Bank (Ark.) $89 

A promise to execute and deliver a policy of life insurance, if, after 
a medical examination, the maker of a note, given for the in- 
surance premium, proves to be an insurable risk, is not an ab- 
solute promise to execute and deliver a policy, and will not au- 
thorize the original payee to recover on the note, where no offer 
to deliver the policy has been made. Alligood vs. Daniel & 
King (Ga.) 

Evidence held to warrant a finding that defendant had never accepted 
policy, in spite of the fact that he had given a receipt therefor. 
Priddy vs. Baum. (N. Y. 672 

The acceptance of the monthly premiums at a cheaper rate than the 
yearly rate does not estop the insurer from suine for the differ- 
ence between the lower and the higher rate on cancellation of the 
policy by the assured, before the termination of the period. 
4etna Life Ins. Co. vs. American Zinc, Lead & Smelting Co. (Mo.)..789 
policy dated back seven years; no consideration for insured’s 
agreement to pay premium for those years unless placed In same 
position in which he would have been had contract been made 
seven years before; hence agreement was valid only to the extent 
of the net reserve value at that time of such a policy issued seven 
years prior thereto. Hay vs. Meridian Life & Trust Co. (Ind.).. 941 

Evidence held insufficient to sustain judgment of Municipal Court dis- 
missing a complaint for premium due on an accident insurance 
policy. Johnston & Collins Co. vs. Davis. (N. Y.) « A878 

Liability for second premium on guaranty bond where court authorized 
substitution of smaller bond previous to second premium becoming 
due. U. S. Fidelity & Guaranty Co. vs. Felder. (Miss.) 419 

Where one member of firm of insurance agents wrote policies at rate 
less than schedule rate his partner, who had no knowledge of the 
transaction, could not after dissolution of partnership, recover 
the difference between schedule rate and rate paid on certain 
policies, since statute does not render a contract to pay rate 
less than schduled rate void, but provides an entirely different 
penalty, and there was no implied contract to pay schedule rate. 
Way vs. Pacific Lumber & Timber Co. (Wash.) . 1581 

In action by company for premiums due on a policy, held not to sustain 
a finding that company had waived written notice of cancellation 
required by policy and that policy was cancelled by an oral notice. 
Casualty Co. of America vs. Beattie et al. (Wash.) 

Agreement between insured and agent of insurer that if insured will 
take local agency of company agent will write other insurance 
locally without aid of insured and divide his commissions on same 
with insured so as to provide for the payment of his premium 
notes, is a mere subterfuge amounting to an illegal rebate. 
Thomson vs. McLaughlin. (Ga.) 

Under the facts stated in opinion held, that the defense of no considera- 
tion was not established. Hartington Nat. Bk. vs. Giles. (Neb.)..1745 


PREMIUM OR DEPOSIT NOTES, AND ASSESSMENTS THEREON. 


A bank cashier’s bond indemnifying the bank only for losses during the 
continuance or renewal of the bond and discovered during such 
time, or within six months thereafter, or within six months after 
the cashier should leave the service of the bank within the period 
of the bond, was not violation of Ky. St. § 2515-2519 The bond 
does not attempt to fix the period in which suit shall be brought 
it simply provides for liability for loss, occurring and discovered 
within a certain specified time. Ballard Co. Bank’s Assignee et 
al. vs. U. S. Fidelity & Guaranty Co. et al. (Ky.)........eeeee00 

“Collision” means the act of colliding and imports striking together; 
violent contact. Both bodies need not be in motion. Water and 
land are “objects,” automobile which runs into either or both 
collides with an object or objects. Harris vs. American Casualty 
Co. Of Reading, Pa. (N. Tidcscvcvodeses sovecovevee coeecsoe 

Where plaintiff's automobile, on meeting a team, was compelled to 
steer into the grass at a point on a level with the roadbed, and 
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while endeavoring to return to the roadbed it was overturned, 
there was a sufficient ‘collision’? with the shoulder of the road- 
bed, within the meaning of a policy insuring against collision to 
justify a verdict for plaintiff, if the automobile did not strike 
the roadbed. Within a policy excluding insurer from liability for 
damages caused by striking any portion of the roadbed; the word 
“roadbed” in common roads, meaning the whole material laid 
in place and ready for travel, or the material part of the road. 
Collision may occur though both bodies are not moving. Harden- 
burgh vs. Employers’ Liability Assur. Corp. (N. Y.).... 

Loss from poor business judgment exercised by employee resulting in 
her becoming indebted to plaintiff beyond agreed amount not 
contemplated by policy covering “larceny or embezzlement.” 
John Lee Clarke Ine. vs. Fidelity & Deposit Co. of Md. 
( Wash.) Cutecavecnenneee 

Assessment by mutual company to pay a loss, to meet which it has no 
funds, is not invalid because of previous refunds on premiums paid 
but for which the assessment would be unnecessary, and this 
irrespective of the validity of refunds and of the liability of those 
who have received them to return them and of the directors for 
having made them. Mutual Security Co. vs. Sidney Blumenthal 
& Co. Ine. (Conn.) 

Failure to pay assessment levied when unnecessary is not ground for 
forfeiture, even though keeping a balance in mortuary fund for 
convenience in prompt payment of losses may be warranted in 
contract. This assessment, though, nominally levied to pay specific 
death claims, was in reality levied to create or replenish mortuary 
fund. Ibs vs. Hartford Life Ins. Co. (Minn.) 

An assessment for loss occurring during the term of a mutual policy may 
be made against the policyholder after its expiration and this 
though the policy limits life of the lien of an assessment on prop- 
erty of the policyholder to the term of the policy. Mutual 
Security Co. vs. Sidney Blumenthal & Co. Inc. (Conn.) 

Mutual company may include in assessment for losses reasonable esti- 
mated sum to cover cost of collection of assessments, etc. Within 
enarter of s;2utual company providing for assessment “ratably on 
the basis of the cash premiums paid” the cash premium is the 
one provided for in policy and not the net premium after deduction 
refunds. Mutual Security Co. vs. Sidney Blumenthal & Co. Ine. 
(Conn.) 05 4.6 tO OEE kOe) Cale. Meee 

President of a mutual company being a director, there is no difference 
between the provisions of the charter and by-laws that Assessment 
should be made by the “board of directors’ and that of the policy 
that it hould be made by ‘the president and directors.” Mutual 
company can make one assessment to cover several! losses and one 
having had two policies each in force part of time of such losses 
it may make a single assessment against him for gross sum due. 
Mutual Security Co. vs. Sidney Blumenthal & Co. Inc. (Tonn.). 
that the “cash on hand” which the auditing committee was re- 
quired to verify was the cash on deposit in the bank as shown 
by the books of the bank, and where the committee merely ex- 
amined the treasurer’s bank book and check book without making 
any inquiry at the bank and thus failed to discover a defalcation, 
the insurer was not liable. Atlantic City Aerie No. 64, Fraternal 
Order of Eagles vs. International Fidelity Ins. Co. (N. J.)...... 

Assessment having been made a month after affirmance of judgment 
against company for losses following protracted negotiations it 
cannot be said as a matter of law that it was not within reason- 
able time though three years after expiration of policyholders’ 
policy. Vote of directors is prima facie evidence of reasonableness 
ot estimated sum adued to assessments, Mutual Security Co. 
vs. Sidney Blumenthal & Co. Ine. (Conn.) 

Assessment having been made a month after affirmance of judgment 
against company for losses following protracted negotiations it 
cannot be said as a matter of law that it was not within reason- 
able time though three years after expiration of policyholders’ 
policy. Vote of directors is prima facie evidence of reasonableness 
of estimated sum added to assessments. Mutual Security Co. 
vs. Sidney Blumenthal & Co. Ine. (Conn.). 


REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 


That an insurance company had, without plaintiff’s consent, trans- 
ferred, on its books or elsewhere, her interest in a policy to 
some other person, does not constitute the basis of an action 
for the return of the premium. Lewis vs. L. & L. Fire Ins. Co. 
(N. Y.) . 

Where, through the false representations of an in 
tiff was induced to accept a policy and pay premium thereon, 
his acceptance and retention of the policy which correctly stated 
the terms of the contract will not estop him from maintaining 
an action to recover such premium. In an action to recover 
premium on above, evidence held insufficient to support the 
verdict for plaintiff. In an action against an insurance company 
to recover premium paid on a life policy alleged to have been 
induced by fraud, defendant, which carried insurance on plain- 
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tff’s life for five years, is entitled to compensation therefor 
on recovery by plantiff. Provident Sav. Life Assur. Soc. of N. Y. 
vs. Shearer (Ky.) ..... ocececces eee 

Where insured in a fire policy breaches a warranty, so as. to render the 
policy void, he may not recover any part of the premium; in- 
surer being without fault is not liable for any part of premium 
on policy where insured has breached a warranty. Elder vs. 
Federal Ins. Co. (Mass., eeevcess 

Action to recover premiums paid by plaintiff to life’ company “on policies 
issued in name of another, evidence not sufficient to show non- 
delivery to insured but were in fact delivered to plaintiff who had 
no insurable interest and who was misled by broker into belief that 
same was written for her benefit. Monast vs. Manhattan Life 
Ins. Co. 

Representations by soliciting agent as to necessity of taking ‘additional 
insurance to secure loan on policy and other representations do 
not bind company, and where insurance company fails to write 
insurance, right of action for return of premiums is vested in 
customers and not in brokers 3urns & Reilly Real Estate Co. 
vs. Phila. Life Ins. Co. ae 

In an action by an indorsee before m:z aturity of a note for premiums on 
insurance policies defendant, who does not set up defence of 
failure of consideration, may not by parol evidence contradict the 
applications, calling for the identical policies delivered to him. 
Equitable Trust Co. of New York vs. Fitzsimmons (N. Y.) 

Where insurance company issued a policy for less than regular pre- 
mium in violation of statute prohibiting discrimination, and ac- 
cepted premiums at reduced rate for several years, and then can- 
celed policy as illegal under statute, insured and insurer were 
not in pari deticto, and the offense of the insurance company 
being but malum prohibitum, insured was entitled to recover 
premiums paid as money received to his use. Robinson vs. 
curity Life & Annuity Co. (N. C. 


VII. Assignment and Other Transfer of Policy. 


(A) 


NATURE OF RIGHT IN GENERAL. 


Insurance policies are assignable in same manner as other choses in 
action. Prentice et al. vs. Security Ins. Co. et al. . 

Love and affection was a sufficient consideration to support a policy- 
holder’s assignment of the policy to his mother and sister. 
Northwestern Mut. Life Ins. Co. vs. Wright (Wis.) 

Endorsement of assignment may be made after death if neither party 
is injured. Tompson vs. Equitable Life Assur. Society of the 
U. S (S. 


FORM, REQUISITES, AND VALIDITY OF ASSIGNMENT 


A showing by the pleadings of an assignment prima facie void places on 
the defendant who asserts its validity the onus of showing such 
facts as will render it valid and binding. Locke vs. Bowman 
(Mo.) evcccccce coccnoce 

One who subscribes his ‘name to a written contract at the place usual 
for obligors in such paper is bound by its terms as a written agree- 
ment, though his name may not appear in the body of the instru- 
ment. Carson vs. Natl. Life Ins. Co. et al. (N. C.) cocccecs 

The facts sufficiently showed an intention to pass title to assignees, al- 
though insured retained possession of the policy. Northwestern 
Mut. Life Ins. Co. vs. Wright (Wis.) 

The delivery of one of the duplicate assignments to the company was 
sufficient delivery to the assignees. Northwestern Mut. Life Ins. 
Co. vs Wright (Wis.) 

Mailing of assignment of interest to company is sufficient delivery of 
that assignment to make same valid. Dunlevy vs. N. Y. Life. 
Ins. Co. et al. (U. 

Assignor’s continuance of payment of premium no evidence of the in- 
validity of the assignment. Dunlevy vs. N. Y. Life Ins. Co. et al 
(U 

Illegal assignment. Under evidence there was nothing in contention 
that plaintiff entered into scheme to defraud life company.. 
Empire Life Ins. Co. vs. Mason et al. (Ga.) 


RIGHTS, LIABILITIES, AND REMEDIES OF PARTIES. 


An assignor of a policy of life insurance is not estopped to set up his 
title as against the assignee, contrary to the ordinary rule re- 
garding the right of a pledgor of personalty to set up his title 
against the pledgee. Locke vs. Bowman (MO0.)....ccccseecscees 

In an equitable proceeding to redeem a policy of life insurance as- 
signed absolutely, unnecessary for plaintiff to allege and prove 
a tender before suit of the amount of the debt necessary to be 
paid in order to redeem the policy. Locke vs. Bowman (Mo.).. 

Where a policy of fire insurance was never accepted by the insured or 
by any one for him, and no premium was paid or agreed to be 
paid thereon prior to the loss, an assignee, with knowledge that 
the delivery of the policy was unauthorized and that on failure 
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to pay premium it was automatically canceled, was not en- 
titled to recovery. Polk vs. State Mut. Fire Ins. Co. (Tex.).. 

In a proceeding to determine whether the proceeds of a life insurance 
policy belonged to the insured’s estate or to that of his sister, 
party contesting validity of assignment had the burden of proving 
such contention. In re Phillips’ Estate,—Appeal of Fidelity Title & 
Trust Co. (Pa.) 

Rights of daughter as assignee upheld against testimony that assignor 
did not read assignment before signing it. Dunlevy vs. N. Y. 
Life Ins. Co. et al. (U. S.) 

On the facts, held evidence showed that assignment was to secure ex- 
isting indebtedness on which brother was surety and not to secure 
an indebtedness subsequently created. Ward et al. vs. Ward 
(Ky.) 

The rule of strict construction in favor of sureties has been repudiated 
in so far as the liability of paid sureties is concerned. Northern 
Pac. Ry. Co. vs. Fidelity & Deposit Co. of Md. et al. (Wash.)....1668 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


{A) CANCELLATION BY INSURER. 


The cause of action is based on section 122 of the Insurance Law, 
which provides that a fire insurance company shall cancel any 
policy of insurance upon the request of the insured, and shall 
return the amount of the premium paid, less the short rate pre- 
mium, so far as any interference by the original assured may be 
concerned, the mortgagee holds an independent contract with 
the insurer. Lewis vs. L. & L. Ins. Co. (N. Y.) - 181 

Where an agent of an insurer with authority to issue fire policies ‘and 
collect premiums issued a fire policy to applicant therefor, de- 
livered it to him and received the premium and reported the 
same to insurer, who thereafter notified the agent that the rate 
was inadequate, and, unless a higher rate could be procured, he 
should take up the policy and return it for cancellation, the 
policy in the absence of any notice to insured, was valid. Water- 
loo Lumber Co. et al. vs. Des Moines Ins. Co. (Iowa).......... 

An insurer on a fire policy issued by its agent with his authority to 
issue policies and collect premiums may not relieve itself from 
liability for loss already incurred by inducing insured to receive 
the policy of another company issued without authority, and af- 
fording no indemnity. Waterloo Lumber Co. et al. vs. Des Moines 
Ins. Co. (Iowa) - 

On the cancellation of the policy, the ‘insured is entitled to the “un- 
earned premium. Hanford et al. vs. Toledo Fire & Marine Ins. 

Co. (Wash.) coenqawee 

The substance of the contract on the point under consideration is that 
the insurance company will pay $5,000 and in addition thereto 
all costs and expense of litigation, unless it elects to pay the 
$5,000 and settle without litigation any claim asserted against 
the assured. If it does so elect then the words of the contract, 

“it shall not be liable for further expense of litigation after such 
payment shall have been made.” JA&tna Life Ins. Co. vs. Bowling 
Green Gaslight Co. (Ky.). cvcccoses SOO 

A fire policy in standard form stipulating in “the ‘language of Revisal 
1905, § 4760, that it shall be canceled at any time at the re- 
quest of insured or by insurer by giving five days’ notice, is 
canceled where insured requests a cancellation and communicates 
the request to insurer, and no action on the part of the insurer 
is required. Roberta Mfg. Co. vs. Royal Exch. Assur. Co. et al. 

(N. bi 

Defendant had the right to cancel the policy and the renewal of same 
on notice as provided in the policy, and too, without returning 
the premium for the renewal, none having been paid. Gruen vs, 
Standard Life & Ace. Ins. Co. of Detroit, Mich. (Mo.) 460 

Where the insured is a foreign corporation, a proper notice and re- 
turn premium mailed to insured are sufficient to effect cancella- 
tion. Proper notice mailed to insured, or delivered to agent, with 
return premium is sufficient to effect cancellation for foreign cor- 
poration. L. & L. & G. Ins. Co. Harding (U. 5S.) 534 

Broker is agent of party seeking insurance until insurance is procured 
when he ceases to be agent of insured. Cheshire Brass Co. vs. 
Wilson. (Conn.) 677 

If plaintiff’s claim is correct, that the defendant ébinined the “rebate by 
fraud, it was fraud practiced on the insurance company, to whom 
alone he is answerable. Cheshire Brass Co. Ine. vs. Wilson. 
(Conn. ) 677 

Policy covering two different buildings. Insurance on one may be can- 
celed, buildings being separable. German Mut. Fire Ins. Co. vs. 
Weikel (Ky.) 

Where a policy provided separate amounts of insurance on separate 
buildings, the company could, pursuant to a provision of the policy, 
cancel the insurance on one of such buildings for failure to keep 
it in repair, the insurance on the buildings being separable. Ger- 
man Mut. Fire Ins, Co. vs. Weikel. (Ky.).... Soceesssocccoehan 
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Held, that the company was bound to give five days notice of cancella- 
tion to the mortgagee. Raw] vs. American Cent. Ins. Co. (S. C.) 

Letter of explanation by local agent to insured which in addition stated 
“we will cancel this policy to-morrow,” etc., sufficient. Notice of 
general agent to local agent directing cancellation does not cancel 
policy; policy providing that five days’ notice to insured was essen- 
tial. Notice of cancellation must be unequivocal. Where policy 
provides for five days’ notice of cancellation, policy remains in 
force for five full days after receipt by insured of notice, even 
though such notice gave but one day’s time. Commercial Union 
Fire Ins. Co. vs. King (Ark.) +eee L021 

Right of cancellation can only by exercised when reserved in’ policy and 
in manner provided for. Commercial Union Fire Ins. Co. vs. 
King. (Ark.) 1021 

Cancellation notice must express clear and unequivocal action on 
the subject of cancellation. Letter from agent to insured 
informing him of company’s desire without tender of unearned 
premium does not constitute cancellation; moreover, policy could 
not be canceled without placing insured in statu quo by 
returning or offering unearned premium, Payne et al. vs. 
President, etc. of Ins. Co. of No. America (MO0.)......00+2++0++1049 

Where in attempting to cancel a policy, company did not offer to 
return unearned premium, a letter written company’s agent by 
insured stating that if agent could place insurance in another 
company, he might do so did not authorize agent to hold 
unearned premium as agent of insured, but merely gave insurer 
the option of procuring a new policy in another company, 
instead of tendering unearned premium. Payne et al. vs. 
President etc. of Ins. Co. of No. America (MO0.)........e00e06++1049 

Where letter written insured was insufficient as cancellation, a 
letter written insured stating that if company would not 
carry it any longer and company’s agent could place insurance 
in any other company, it might do so, and conversation between 
insured and agent relative to search for policy in which agent 
stated that old policy would stand, until it could be changed, 
was not a waiver by insured of an unequivocal notice of can- 
cellation. Payne et al. vs. President etc. of Ins. Co. of No 
America (Mo.) Rs 

When defense is upon grounds of cancellation burden of proving deliv- 
ery of letter of cancellation is upcn company. Commercia! Union 
Fire Ins. Co. vs. King. (Ark.) 

Where insurer on making a loan to policyholder insists that on any 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual Life Ins. Co. 
of N. Y. (Minn.) 

Agency to procure fire insurance does not necessarily confer power to 
cancel insurance, but such agency terminates when the insurance 
is procured and policy delivered to the principal. Interstate Fire 
Ins. Co. vs. Nelson (Miss.) ee 

An agent employed merely to procure insurance has no implied author- 
ity to cancel or accept operative notice of cancellation. Condon 
vs. Exton-Hall Brokerage & Vessel Agency (N. 

Stipulation of fire policy authorizing insurer to cancel policy on tender- 
ing pro-rata unearned premium is for benefit of insured, and he 
may waive requirement of tender. Where insured, in a fire policy 
stipulated for its cancellation by insurer tendering the pro rata 
unearned premium, is for benefit of insurer to cancel, and volun- 
tarily surrendered the policy for that purpose, policy was can- 
celed, though insurer did not tender the unearned premium. 
Hancock vs. Hartford Ins. Co. (N. 

Beneficiary in life policy is estopped from asserting any rights under 
policy where with full knowledge she acquiesced in acts and con- 
duct of insured and insurer amounting to an agreement for its 
cancellation. Missouri State Life Ins. Co. vs. Hill. (Ark.)....1468 

Action on life policy. Evidence held, to show agreement between in- 
surer and insured that policy be canceled. Missouri State Life 
Ins. Co. vs. Hill. (Ark.) 

3rokers employed by insured to keep property insured in such com- 
panies as they inight select, ete., were general agents. Refusal to 
accept reduced rate amounts to cancellation relieving companies 
from giving notice. Northern Assur. Co. et al. vs. J. J. Newman 
Lumber Co. (Miss.) 


SURRENDER, CANCELLATION, OR ABANDONMENT BY INSURED. 


Agency to procure fire insurance does not necessarily confer power to 
cancel insurance, but such agency terminates when the insurance 
is procured and policy delivered to the principal. =e Fire 
Ins. Co. vs. Nelson (Miss.) sas. cee 
Where life contract on assessment plan gives insured ‘a reasonable 
remedy to redress, he must exhaust that remedy before resorting 
to courts; failure to do so is abandonment of policy. Easter vs. 
Brotherhood of American Yeomen (Mo.).... ovesnaee 
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Brokers employed by insured to keep property insured in such com- 
panies as they might select, etc., were general agents. Refusal to 
accept reduced rate amounts to cancellation relieving companies 
from giving notice. Northern Assur. Co. et al. vs. J. J. Newman 
LAMMOP CO. CHEB) ic ckic se ceeuee bewede, Heese: Uevaceed covceebete 


RESCISSION. 


Where a member was notified in accordance with statute that the in- 


surance on one of the buildings covered by his policy was can- 
celed, more than 30 days thereafter the entry was made on the 
books of the company, he had actual notice of the cancellation of 
his policy. German Mut. «re Ins. Co. vs. Weikel. (Ky.)..... vue aan 
Finding that insured wilfully misrepresented his age supported by 
evidence that on several occasions prior to application applicant 
had given date of birth as being several years earlier, for if 
he did not know his age it was his duty so to state. Home Life 
Ins. Co. vs. Zuribowitz (R. I.).....-.2ee- coeve coces stvessnee ooee 21290 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty, or Conditions. 


A GROUNDS IN GENERAL. 


Statutes providing all statements in an application for an insurance 
policy shall be deemed representations, and not warranties has 
no application to a life policy where insured made no application 
for, or statements to obtain the policy. Independent Life Ins. 
Co. of Amer. vs. Rider (Ky.)........+.- Ceosee cecosees cescsscess UE 
Statutes providing that no misrepresentation made in obtaining life in- 
surance shall be deemed material or render the policy void, ‘‘un- 
less the matter misrepresented snall have actually contributed to 
the contingency or events on which the policy is to become due 
and payable,” has no application to a suit to avoid the policy 
during the life of the assured. Pacific Mut. Life Ins. Co. of Cali- 
fornia vs. Glaser et ux. (Mo.)..... td Khe Sb) MENECREKE RMOREOOR EERE: 
Under statute providing that no misrepresentation shall be deemed 
material or render policy void unless it shall have contributed to 
death of insured, the provisions in a life policy that proof of actual 
age may be required in proof of death and the amount payable 
shall be the insurance which the premiums would have purchased 
at true age are unenforceable. Metropolitan Life Ins. Co. of 
N. Y. vs. Stiewing. (Mo.). ‘ine Kemeeiden eee ye 
Statute declaring that misrepresentation shall not constitute a defense 
unless material includes all contracts or policies issued or con- 
tracted for within the state, whether by assessment or other 
companies. National Life Assn. vs. Hagelstein. (Tex.)..... cosse O88 
Requirements of statute cannot be evaded by endorsing contrary 
= on policy. Continental Casualty Co. vs. Owen 
CEM dC cece bickins, Casasceeneeteses. sede eceeak en cocccccecseee 
Statute which provides’ that statements “shall be deemed representa- 
tions and not warranties is remedial in its nature and within 
police power of state. Continental Casualty Co. vs. Owen 
BO Ds kc nacehehice- AheteeSacAseae webbhabaveuedane cocceceeckOee 
Misrepresentation renders policy void on account of fraud while non- 
compliance of a warranty operates as oe breach of contract. 
Gwen va. U. &. Surety CO. (CORIA icc cvvcvcvsenescocesss oeeee 1068 
Insurance company could not resist recovery. on life policy by reason of 
alleged representation in an application for a different policy. 
Aaronson ve. Now York Life Ins, Co. (N. ¥.) ccccccccccocsscess -1287 
Under statute providing that no misrepresentation in securing a policy 
of insurance on the life of any person should be deemed material 
unless the matter shall have actually contributed to the contin- 
gency or the event on which policy is to become due there is no 
distinction between a mere ‘“‘misrepresentation” and a “fraudulent 
misrepresentation,”’ the statute applying to both equally. Conner 
vs. Life & Annuity Assn. (Mo.) 
Risk determined mainly upon medical examination, and not upon 
answers made by applicant. New York Life Ins. Co. vs. Moats. 





CU PR heisaVacs.. sSeRAeeero,. ob haces dnd eameNA eke: aed cutee eae 1671 
At common law false answers to questions vitiated contract without 
reference to ‘juestion of good faith or materiality. Grand 
Wirmternaty Wa; TeetIey.. COOL) iiaiccecaawewe ccccnast® voaees ccoekene 
It is enough to show misstatements as to insured’s health tin order to 
prevent recovery. Prudential Ins. Co. of America vs. Sellers. 
COMMER Wade. c GniKis Sete a.) & phe Wied He. Ce eeureih me alate tcaCee a eaaree 1692 
Where answers are to be construed as representations they need only be 
substantially true. Prudential Ins. Co. of America, vs. Sellers 
CUP eters’ ctsech weeded, Gade ta. WEUdceat, cae ein ieee eae 1692 
Misrepresentation will not avoid policy, unless material and substantially 
untrue. Mutual Life Ins. Co. of N. Y. vs. Morgan. (Okla.)..... 1743 
Misstatements concerning the consulting of physicians held material 
to risk. Grand Fraternity vs. Keatley (Del.) ........ccceeccees 1715 


Fraud is not a defense to a policy, unless the statement claimed to be 
fraudulent is contained in an application upon or attached to the 
policy. New York Life Ins. Co. vs. Hamburger. (Mich.)........ 786 
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Where policy contains no recital that it is issued in consideraion of ap- 
plication therefor which is made a part of contract, false repre- 
sentations made to induce issuance of policy whether oral or in 
a paper not attached thereto if material may be relied on by in- 
surer to defeat recovery. Aaronson vs. New York Life Ins. Co. 
(N. Y.) 

Misrepresentation renders policy void on account of fraud. While non- 
compiiance of a warranty operates as express breach of contract. 
Owen vs. U. S. Surety Co. (Okla.) ase 

Answers as to previous disease, representations and not warranties. Re- 
quired only to answer in good faith. N. Y. Life Ins. Co. 
Moats. (U. 

Statements in Siauesibae are representations only where application is 
not incorporated in policy. Mutual Life Ins. Co. of ; 
Morgan. (Okla.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


It is not a defense to an action on a marine policy to recover the value 
of a portion of a lumber cargo jettisoned that the measurement of 
the cargo, correctly given in the policy, was understated in the 
bill of lading because of a custom of the shipper, in case of dressed 
lumber, to allow for the reduction in bulk by reason of the dress- 
ing, where the insurer is protected from any increased risk 
from overloading by a warranty of seaworthiness in the policy. 
Whether or not such practice of shippers, if general, or in the 
particular case, if known to insurers, would influence them in 
accepting or rejecting a risk, is not a matter for expert testi- 
mony, since it is not a question of general usage, but one to 
determine in each case by the particular underwriters; and a 
policy cannot be invalidated after a loss because the insurer was 
not advised of the facts. Granger et al. vs. Prov.-Wash. Ins. 
Co. (N. Y.) ‘ 

Burglary insurance. There must be visible’ marks, Rosenthal et al. 
vs. American Bonding Co. of Baltimore (Md.) 

The words ‘‘warranted by the assured that the within described build- 
ing is occupied exclusively for dwelling purposes by not more 
than two families.’"’ Stamped on the face of a fire policy when 
for dwelling purposes. De Noyelles vs. Delaware Ins. Co. of 
Phile. (N. Y. 

A vendor of a stock of merchandise, who places the vendee in posses- 
sion with authority to sell at retail, is not the unconditional and 
of assured’s warranty that he had not been refused insurance 
by any other company, though he made his statement in good 
faith. Pacific Mut. Life Ins. Co. of California vs. Glaser et ux. 
(Mo.). ee ceccccccce 

Warranty embodied in application not. ‘dependent ‘upon ‘negotiations in- 
corporated in application. Elder vs. Federal Ins. Co. (Mass.).. 

Where fraudulent representations are pleaded in defense to an action 
on a life pelicy, it must be shown that the false statements relied 
on were made with intent to deceive, and that they related to 
matters intrinsically material to the risk. Empire Life Ins. Co. 
WE, GOO (AlR.) ccccccccccecse sevccccce secvevccceses sesscccoce 

Where an insured, through no misapprehension or ignorance, signs an 
accident insurance application which makes false statements 
material to the risk, he cannot recover on the policy. Hoke vs. 
Nat. Life & Acc. Ins. Co. (Miss.). ° 

A representation is a statement by insured ‘which is material to the 
risk, while a warranty is any statement, whether material or not, 
which the parties have expressly agreed is true. Kasprzyk vs. 
Metropolitan Life Ins. Co. (N. Y.).........- CRCEAOO 000.04 RE 

If misrepresentations were material, it was unnecessary ‘to show actual 
fraud to avoid the policy. Kasprzyk vs. Metropolitan Life Ins. 
Co. (N. Y.). ° reer Ter rrr 

Where bank president. answered. “questions of surety company which 
were to be taken as basis of bond guaranteeing fidelity of 
cashier, law imposed upon him duty of disclosing facts as 
known or discoverable by ordinary care. Where such answers 
were material and false and were recklessly made upon cashier’s 
own statements, without personal knowledge of inquiry, though 
a slight degree of care would have disclosed their falsity, a 
fraud was perpetrated on surety company which avoided its 
bond. Bank of Hardinsburg & Trust Co. et al. vs. American 
Bonding Co. of Baltimore, Md. (Ky.). Be ba ‘ 

The term “material to risk” relative to horse insurance. policy defined. 
Indiana & Ohio Live Stock Ins. Co. vs. Smith. (Tex.) 

If property insured be personal property and no written application is 
required or made, and no information or notice given insurer or 
its agent, and no inquiry or representation by tenewed respecting 
existence or non-existence of chattel mortgages or deeds of trust 
on the property, and insurer at or before the delivery of the policy 
has had no information concerning same, and the insured accepts 
the policy, with the affirmative warranties therein against incum- 
brances, which by terms of policy will render it void, contract will 
be enforced according to its terms in absence of waiver; and oral 
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evidence of prior or contemporaneous oral agreements will not be 
received to vary or contradict terms of policy. Though existing 
chattel mortgage or deed of trust be void as to creditors being 
good as between the parties, it will constitute a breach of war- 
ranty, voiding the policy unless waived by insured. Oliker vs. Wil- 
liamsburgh City Fire Ins. Co, (W. Va.) 

Where ground on which house of insured was situated was owned partly 
by others than insured, and policy contained a provision, as re- 
quired by law as to sole and unconditional ownership, policy 
would be void unless otherwise agreed in an endorsement on the 
policy. Provision which penalizes insurance companies for failure 
to make statement in their policies as to unconditional ownership 
must be construed according to its language as making a policy 
containing such provision, and lacking such endorsement, under 
such circumstances void. Where policy covers a house and also 
personal property, and insurance on house is void because of lack 
of endorsement as required by policy as to sole ownership, in- 
surance on personal property is not rendered invalid, as the 
two parts are severable. Oatman et al. vs. Bankers’ & Merchants’ 
Mut. Fire Relief Assn. (Ore.) 
properly excluded as immaterial testimony relative to 
classification company would have placed insured in, under the 
evidence. Question of change of occupation. Scott vs. Pennsyl- 
vania Casualty Co. (Pa.) 

A fraudulent statement by insured is a statement known to be false. 
Kasprzyk vs. Metropolitan Life Ins. Co. . oes 

A representation is not a part of the contract, “but only an induce- 
ment to make it.” and will not invalidate the insurance unless 
in a matter material to the risk. A warranty is a part of the 
contract and must be strictly true, whether material to the risk 
= not. Pacific Mut. Life Ins, Co. of California vs. Glaser et ux. 


Whether statements by insured to induce insurer to issue. a policy are 
warranties or representations depends on the language in which 
they are expressed. A warranty being a part of the contract it- 
self as contradistinguished from a een Metropolitan 
Life Ins. Co. vs. Johnson (Ark.)........ wakes eccccee 

Cancellation of a life policy may be had in. a suit in. equity on the 
ground of mistake as to fact material to the risk for breach 
sole owner of the merchandise, and a policy of insurance issued 
to him is void, within the provision of the policy that it should 
be void “if the interest of the insured be other than uncon- 
ditional and sole ownership,” not withstanding a provision in 
the contract of sale that the title to the merchandise should 
not fully pass until the note given for the purchase price was 
paid. *-henix Ins. Co. of Brooklyn, N. Y., vs. Quinnette.— 
Mercantile Fire & Marine Ins. Co. of Boston vs. Same.—Queen 
Ins. Co. of America vs. Same (Okla.). 

Where the insured has concealed or misrepresented any material fact, 
and the facts are that the insured property has been assigned to 
pay creditors, concurrent insurance, not allowed by the policy, 
has been taken out, and there are incumbrances on the property, 
and all of which have been concealed, any one of such facts is 
sufficient to bar recovery on the policy. —— et al. vs. Nat. 
Fire Ins. Co. of Hartford et al. (N. C.) ° 

It was conceded that he was born without fingers ‘on his right hand, 
there was a sufficient breach of warranty to avoid the policy. 
Lynch vs. Travelers’ Ins. Co. 


MATTERS RELATING TO PERSON INSURED. 


Misrepresentation as to age relieves company of liability. Logia Su- 
prema De La Alianza Hispano-Americana vs. De Aguirre (Ariz.) 
Insurer cannot claim forfeiture because of misstatement of insured’s 
age “inadvertently inserted in policy by agent.” Fidelity & Cas- 
ualty Co. vs. Meyer (Ark.) ceeeeagees cecee 

Policy was not void for false statement in the application: “supervision” 
not necessarily excluding all manual work. Peterson vs. Time 
Indemnity Co. (Wis.) 

The word “practice” must be construed as naming ‘custom, habit. 
jury was justified in finding that his answer under the evidence is 
this case, was literally true. Columbia Life Ins. Co. vs. Tousey 
(Ky.) eecccee 

Where by the terms of the policy a false answer is made a warranty, it 
vitiates the policy, even though made in good faith. Pacific Mut. 
Life Ins. Co. vs. O’Neil. (Okla.) 

Illiteracy may be an excuse for misrepresentation as to name. 
vs. Woodmen of the World. (Miss.) 

Mississippi statute provides that misrepresentations “as “to” age do not 
invalidate policy but merely limit recovery. Coplin vs. Woodmen 
of the World (Miss.).... evccce 

Under the statute a misrepresentation as to the correct and temperate 
habits of insured would not render the policy void unless matter 
misrepresented actually contributed to death of insured. Harms 
vs. Fidelity & Casualty Co. of N. Y. (MO.)....cccccccccecvcccccs 


(37) 


-1638 


607 


1111 


1357 





Insurance Law Journal, Vol. 42. 


(2) A recovery may be had on the death of the assured, if it appear that 
he had reason to believe, and did believe, that at the time he 
was in good health, though it subsequently develops that this was 
not in fact his condition, for his statement was not unqualified, 
but only to the extent of his nee and belief. Smith vs. 
Prudential Ins. Co. (N. J.)..eeeeeees --ee coepeoccecoese 

The burden of showing that his answer, “I am in ‘good “*heaith, ” was not 
true is upon the company. Columbia Life Ins. Co. vs. Tousey. 
(Ky.) eoeee eecccecece 

Held, that misrepresentations “made by the insure were concerning 
matters vital to the risk and rendered policy void. Kasprzyk vs. 
Metropolitan Life Ins. Co. (N. Y.) 20 9:86 

A condition in a life insurance policy that it shall not be binding upon 
the insurer unless on the date of its delivery the insured was in 
sound health applies only to unsoundness of health arising after 
the application and medical examination, in which case the insurer 
must rely alone on the statements in the application to avoid a 
recovery, and is unavailable as a defense unless it is shown that 
the insured’s disease developed between his applications and the 
time when the policy was delivered. Modern Woodmen of Am- 
erica vs. Atkinson (Ky.).... asks cooscee OFS 

Misrepresentations as to number of applicant’s. ‘prothers and sisters 
where assured did not attempt to deceive were immaterial. 
Coplin vs. Woodmen of the World. (Miss.) cou. eeeeeeen 

Where insured stated that he had been under care of physician some 
six months but when in fact he had visited specialists one week 
prior to eee representation was false. Aaronson vs. New 
York Life Ins. Co. (N. Y.) 

Where in an action on ‘a life policy applicant omitted to give name of 
physician who had attendeu him a short time prior to his appli- 
cation and whom he had consulted for serious disorder, possibly 
connected with cause of death, court should have instructed as a 
matter of law false statements were material and policy void 
under provisions to that effect if statements in application were 
untrue. Rigby vs. Metropolitan Life Ins. Co. (Pa.).... -- 1238 

Fraud not made out by failure to disclose hereditary insanity in absence 
of showing that insured had such knowledge—question in appli- 
cation construed as inquiring concerning —— ailments and 
not insanity. South Atlantic Life Ins. Co. vs. Hurt’s Adm’x 
(Va.) -1583 

Temporary indisposition at time of acceptance of policy will not “avoid 
policy, although he represents in application that he is in good 
health, and though it is agreed that policy shall not take effect 
unless delivered while applicant is in good health. Mutual Life 
Ins. Co. of N. Y. vs. Morgan. (Okla.) 

Where policy insured against hernia requiring operation, predisposition 
to hernia not a breach of warranty that insured was free from any 
functional or organic disease. Hilts vs. U. S. Casualty Co. (Mo.).1788 

Held, under the facts stated insured did not make a false answer to 
question concerning hernia. Hilts vs. U. S. Casualty Co. (Mo.)..1788 

“Tiiness’”” means disease or ailment of such character as to affect 
general soundness and healthfulness of the system seriously, 
and not merely temporary indisposition. Prudential Ins. Co. of 
America vs. Sellers (Ind.) ostancneee 

In Indian Territory, prior to statehood, the fact that insured had con- 
sulted several physicians within five years before policy was 
written, would not avoid policy, provided such consultation 
was in reference to slight and temporary illness. Mutual Life 
Ins. Co. of N. Y. vs. Morgan (Okla.) 


Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Conditions Subsequent. 


GROUNDS IN GENERA. 


Under the provisions of insurer’s receipt and of a note given to extend 
a policy until default in payment of the note when all rights 
thereunder should cease and the policy be ipso facto null and 
void, failure to pay the note at maturity forfeited the policy. 
Security Life Annuity Co. of Amer. vs. Underwood (Tex.)...... 

Where an insurance policy on mortgaged property provided that the 
mortgagee’s rights should not be affected by the insured’s neg- 
ligence, the insured could avoid liability to the mortgagee 
only by showing some act of forfeiture by the mortgagee. 
The right of a mortgagee, under an ordinary loss payable 
clause of a fire insurance policy, as distinguished from the 
New York and New Jersey standard mortgage clause, were no 
greater than those of the insured mortgagor, and a violation of 
the conditions of the policy by the insured forfeited also the 
mortgagee’s right under the policy. Roper et al. vs. Nat. Fire 
Ins. Co. of Hartford et al. (N. C.) ose 

Notice is not required prior to maturity of notes for ‘premium. O’Brien 
TO. TN, THRE. SEED TNE, GA COs Redive wessecseccsdenccessesnscs O00 


(38) 





Topical Index. 


Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 


premium. Western Ins. Co. vs. Ashby. (Ind.) --1169 


It is within the power of the Legislature to prescribe the form of a 
contract, and also to give it a form and construction different from 
that which would be given it by the courts—construction of Sec- 
tion 34 of Insurance Code. E. H. Stanton Co. et al. vs. Rochester 
German Underwriters’ Agency. 

Representations as to good health are not continuing representations 
covering period between date of application and delivery of 
policy where not specifically provided for. N. Y. Life Ins. Co. 
vs. Moats (U. S.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Notice of an intention to cancel the policy need not literally follow the 
words of the statute to be effective. Flint vs. Provident Life & 
Trust Co. (N. Y.) eocccccces 

“Watchman” _in marine insurance . Charles 


Clarke & Co. (Tex.) ooeckh 27 


Held that the conveyance did not affect the company’s liability, since 
it was fair to assume that if it had continued to have policies 
issued, they would have been for only one year, and an act avoid- 
ing one policy would not avoid subsequent policies. Common- 
wealth Fire Ins. Co. vs. Obenchain et al. (Tex.).....cccseccccece 

Held that, as contracts to insure are personal, an assignment to and 
assent of the grantee was necessary to transfer the policy, so 
that the mere transfer of the property would not carry such 
policy with it, so as to avoid the policy later issued. German 
Fire Ins. Co. of Indiana vs. Greenwald (Ind.).......sseeeseeees 

It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the building. Lebanon Co. vs. Franklin Fire Ins. Co. 
@ FPRUG.. (PBs) cccncseas 

Where a fire occurs from the 
the burning off of old paint on the building insured, and not 
from any explosion of gasoline stored on the premises, the mere 
use of gasoline in the torch will not prevent a jury from re- 
turning a verdict for the insured. Lebanon Co. vs. Franklin Fire 
Ine. Co. Of Philm. (POs ccccscccse « CVCKCR EOD KRMOR eC KeaEN 
that there was a change in the interest of the insured in the 
subject of the insurance, within the meaning of a provision in 
the policy that it should be void if any change should take place 
in the interest, title or possession of the subject of insurance. 
Phenix Ins. Co. of Brooklyn, N. Y. vs. Quinette.—Mercantile 
Fire & Marine Ins Co. of Boston vs. Same.—Queen Ins. Co. of 
America vs. Same. (Okla.) 

Where the holder of a fire policy, 
he is not the unconditional owner in fee simple or if he shall 
make any change in the title, the policy is thereby rendered 
void. Roper et al. vs. Nat. Fire Ins. Co. of Hartford et al. (N. C.) 

Held, that the insurance under the policy ceased on the sale of the 
property to plaintiff, and there having been no approval of the 
transfer of the policy by defendant’s secretary at the time 
of the loss, there was no reattachment of the policy, and the 
insurer was not liable. Harper vs. Mich. Mut. Tornado, Cyclone 
& Windstorm Ins. Co. (Mich.)... coccue 

The adjudication of a mortgagee to be a bankrupt, being an iIn- 
voluntary act, did not avoid the insurance upon his interest 
in the property. Roper vs. Nat. Fire Ins. Co. of Hartford et al. 
(N. C.) 

The execution of : 
providing that it should be void if the property “be or become 
cumbered by a chattel mortgage” rendered the policy void. 
Roper vs. Nat. Fire Ins. Co. of Hartford et al. (N. C.) 

Where insured had kept all the invoices of merchandise purchased by 
him and a book of entry in which he entered all sales on credit 
and all cash receipts for sales, from which the amount of goods 
on hand at the time of loss could be approximately established, 
in substantial compliance with the iron-safe clause, he was en- 
titled to recover. American Cent. Ins. Co. vs. Hardin et al. 

Requiring the corporation to 0 steps and precautions 
to prevent any loss for which the insurer would be liable, did 
not require it to examine the books of a bank in which the 
treasurer deposited its funds, to ascertain the bank’s financial 
condition. Nat. Surety Co. vs. Western Pac. Ry. Co. (U. S.).. 


(39) 





ee ee 





Insurance Law Journal, Vol. 42. 


Notice is not required prior to maturity of notes for premium. O’Brien 
ve. Union Cent. Ldfe Ine, Co. (NN. Fa)eaccccccccccscccccccccccee CO 

A fire policy stipulating that insured warranted that the automobile 
covered by the policy shall not be used to carry passengers, a vio- 
lation of the warranty the policy shall be void, is breached where 
with the insured’s knowledge and consent, whether the risk has 
been increased in consequence of the breach is immaterial. Elder 
ve. Federal Ine. Co. (BASS.)..ccccccscccce soscccvcvcccecessccce 

The accepted meaning of “inventory” is a list of property by articles or 
items. Hartford Fire Ins. Co. vs. Walker (Tex.).........eeeeees 

Notice of an intention to cancel the policy need not literally follow the 
words of the statute to be effective. Flint vs. Provident Life & 
Trust Co. (N. ¥.) ..cccccces ecccccce 

The insurer has a right to insist upon “the conditions of the policy that 
the hazard shall not be increased by the insured with impunity. 
Sages Spinning & ne Mills Co. vs. Southern Nat. Ins, 
Cc (Utah.) . oe cece 

An insured building was not. Vacant “merely because ‘the occupant’ was 
temporarily absent. Walrod vs. Des Moines Fire Ins. Co. (Iowa.) 

The execution of a deed of trust or mortgage on insured property does 
not constitute either a change of title or change of interest. 
Seyler vs. British Amer. Assur. Co. (W. Va.) 

Failure of employer to check over the embezzler’s reports as re- 
quired by the policy releases the insurer. Marion Iron & Brass 
Bed Co. vs. Empire State Surety Co. (Ind.). shea 

A clause in an insurance policy that the liability of the insurer shall 
cease if building becomes vacant or unoccupied for ten days 
applies where the building becomes vacant by reason of fire and 
suit is on the policy for the second fire, and this is so regardless of 
the clause as to option to repair. Kupfersmith vs. Delaware 
Ins. Co. (N. * 

Clause exempting company from liability if building becomes vacant for 
ten days applies where building becomes vacant by reason of fire 
and second fire occurs regardless of “option to repair’ clause. 
Kupfersmith vs. Delaware Ins. Co. (N. i 

The condition prohibiting incumbrances and levies without the consent 
of the insurer declaring the policy to be void in case of a breach 
thereof, is not only legal and conformable to public policy, but 
reasonable and proper. St. Paul F. & M. Ins. Co. vs. Peck (Okla.) 

Insured property had been incumbered by two chattel mortgages with- 
out the knowledge, consent or implied waiver on the part of the 
insurer. Such policy is void. No recovery. St. Paul F. & M. 
Ins. Co. vs. Peck. (Okla.) 

The limitations of actions to one year contained in fire policies of New 
York Standard Form prescribed by statute, not properly a contrac- 
tural limitation but one specially prescribed by Law of Louisiana 
and is governed by rule laid down the prescription is interrupted 
by citation of defendant even in suit before court without com- 
petent jurisdiction. Tracy et al. vs. Queen City Fire Ins. Co. 
—In re Queen City Fire Ins. Co. (La.) 993 

Where fire policy provided that concurrent insurance should be limited to 
$1,500 insured’s breach of that condition shall void the policy, not- 
withstanding statute which stipulates that statements when not 
material shall be deemed representations and not warranties. 
Harwood vs. Natl Union Fire Ins. Co. (Mo.) -1002 

Provision in fire policy covering lumber in piles requiring ‘‘continuous 
clear space” of 100 feet between property insured and any 
woodworking or manufacturing establishments, breached by 
maintenance of oil house, barn and elevated driveway within 
that space. Rife vs. Lumber Undwrs. (U. S. coccee L048 

Agreement of company procuring fidelity bond obligating directors 
to verify cashier’s accounts, placed upon them the duty of 
merely exercising ordinary care, did not require such investi- 

Live stock temporarily off insured’s farm for purpose of pasturage, cov- 
ered by policy, though provision of constitution specified “land in 
possession or employ of owner or his tenants” such provision being 
merely to designate the property insured. Kinney vs. Farmers’ 
Mutual Fire & Ins. Society of Kiron, Iowa. (Iowa.) 1414 

Where policy of burglary insurance required a private watchman to be 
employed within the premises insured and described the fourth 
floor of the building as the premises, he could not recover although 
the owner of the building employed a watchman for it and 
another building some distance away. Axe vs. Fidelity & 
Casualty Co. of N. Y. (Pa.) -1407 

Books showing ‘‘all purchases and sales, both for cash and credit”’ within 
meaning of a warranty in a fire policy requiring insured to keep 
a set of books showing a complete record of business transacted, 
ete., need only be such as will show these matters to a man of 
ordinary intelligence, but plaintiff’s ledger showing the amount of 
cash deposited at the bank at intervals of from one to four days, 
after deducting expenses for each day of the risk preceding the 
fire, is not a substantial compliance with the warranty. Wad- 
leigh et al. vs. Home Ins. Co. et al. (Okla.) -1345 

Inventory provision valid and enforceable. Noncompliance ‘avoids the 
policy. It cannot be revived by taking inventory after expiration 
of thirty days set, and before fire without insurer’s consent. In- 
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surer cannot be compelled to accept invoices of goods in lieu of 
inventory. Hartford Fire Ins. Co. vs. Adams. (Tex.)............1811 

Plaintiff accepted from its cashier a worthless deed, which plaintiff 
afterwards repudiated, and also a note to secure defalcation 
of cashier, prior to defendant’s execution of fidelity bond for him 
did not constitute a violation of provision of bond that if the 
obligee make any settlement with principal for loss thereunder it 
shall be null and void; nor was it within provision that if obligee 
at any time holds concurrent with the bond any other security 
obligee shall be entitled, in event of loss, to claim thereunder only 
such proportion of loss as the amount covered by the bond bears 
to the full amount of the security carried, whether valid or not. 
Prosser Power Co. vs. United States Fidelity & Guaranty Co. 
(Wash.).... 


Two-story sample room connected with hotel by covered boardwalk 
used for commercial travelers to display their wares to pros- 
pective buyers and for storage rooms, is within a fire policy cover- 
ing hotel and additions thereto, and subsequent insurance on 
sample room alone is within policy permitting concurrent insur- 
ance to specified amount. Fire policy permitting of concurrent in- 
surance up to specified amount is valid and will be enforced, but 
concurtent insurance in excess of specified amount invalidates 
policy. Interstate Fire Ins. Co. vs. Nelson (Miss.) 


“Concurrent insurance,” where not classified, does not limit a policy sus- 
taining same measure of liability, but means insurance running 
with defendant’s policy which to any extent insures same interest 
against the same casualty at the same time. Defendant’s policy 
was not avoided but the fact that plaintiff also procured Lloyds 
insurance and a marine policy covering the same property, but not 
subject to the same liability. Globe & Rutgers Fire Ins. Co. vs. 
Alaska-Portland Packers’ Assn. (U. S.) 

Evidence as to examination of cashier’s books, 
compliance with requirements. Prosser Power Co. vs. United 
States Fidelity & Guaranty Co. (Wash.) o ook 48T 

Warranty that foreman’s accounts were checked daily when in fact they 
were not precludes recovery on fidelity policy. Larrimore vs. U. S. 
Fidelity & Guar. Co. (Cal.) - ++ +1405 
gation of accounts as bank examiner or skilled bookkeeper 
would have made. U. S. Fidelity & Guaranty Co. vs. Foster 
Deposit Bank’s Receiver et al. (Ky.) ..-1088 

Iron-safe and inventory clauses are promissory warranties, breach of 
which prevents reeovery. If inventories and books have been 
kept insured is entitled to recover though they have been lost, 
provided loss has occurred without fault, negligence or desire, 
and where insured has acted in good faith. Western Nat. Life 
Ins. Co. vs. Williamson-Halsell-Frazier Co. (Okla.)...........-1069 


Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after Breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 
premium. Western Ins. Co. vs. Ashby. (Ind.) 

Cross transfers of property which resulted in a greater interest in in- 
sured than before, does not affect insurance policy. Foiles vs. 
Detroit F & M. Ins. Co. (Mich.) 

Effect of stipulation in policy in reference to subsequent mortgage 
annuls the chattel mortgage clause. Manufacturer’s Mut. Fire 
Ins. Co. vs. Swaney et al. (Ind.) 

Chattel mortgag . Security Ins. Co. vs. Laird. (Ala.) 

Inventory provisions were in the nature of conditons subsequent, 
breach of which did not work a forfeiture unless insurer so 
elected, and might be waived expressly or by implication. Pace 
et al. vs. American Cent. Ins. Co. (Mo.) 

Other insurance obtained without permission of insurer invalidates policy 
unless waived by insurer. Where secretary informed assured that 
it would be necessary to present request for additional insurance 
there was no agreement that permit would be issued. Tilton vs. 
Farmers’ Ins. Co. of Town of Palatine (N. 


Failure of watchman to report every hour as stipulated although 
he promptly turned in an alarm, would not avoid policy under 
statute providing that a breach of warranty which does not con- 
tribute to the loss shall not avoid policy. E. H. Stanton Co., et al. 
vs. Rochester German Underwriter’s Agency. (U. S.) ---1621 

Policy for $2,500: $1,000 on dwelling and $1,500 on household furniture 
was avoided by chattel mortgage on household furniture, since by 
lessening interest of the insured on property it increased hazard 
as to dwelling house. McKernan et al. vs. North River Ins. Co. 
(vu. S. 

The plaintiff's bond to the r 
notice to plaintiff of apparent errors in monthly reports of agents 
but applied only to those acts that implied a default, hence the 
sureties were not relieved from liability for his subsequent de- 
faults which plaintiff paid because of railroad company’s failure 
to report a prior shortage. Fidelity & Deposit Co. of Maryland 
vs. Maile et al. (Mich.) 
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Held, under requirements of burglary policy, it is not necessary that 
books should show at the end of every day the exact number of 
articles of each kind in the store; reasonable compliance only 
being necessary. Georgia Life Ins. Co. vs. Friedman. (Miss.)..1810 
insured’s actual loss could not be arrived at with any de- 
gree of certainty from his books, there was not a sufficient com- 
pliance and insured could not recover. While the inventory pro- 
vision will not be literally or technically construed, the books are 
insuflicient if the actual value cannot be ascertained therefrom. 
Pheenix Ins. Co. of Hartford vs. Bourgeois. (Miss.) 

Owner’s rights could not be changed to his harm by purchaser’s attempt 
to get insurance upon his own interest without owner’s knowl- 
edge. Smith et al. vs. American Ins. Co. (Mich.) 


MATTERS RELATING TO PERSON INSURED. 


Held that, when injured, plaintiff was performing an act pertaining 
to the occupation of ‘“‘machinist’” and hence could only recover 
$7650.00; it not being necessary that insured be ‘engaged in an 
occupation” classified as more hazardous in order to limit the 
insurance recovered, if he does an act “pertaining”? to such oc- 
cupation. Montgomery vs. Continnetal Casualty Co. (La.)...... 148 

“Engage” defined. Ownership of stock in a corporation doing a retail 
liquor business may subject the insured to the penalty of forfei- 
ture. Rauber vs. Mutual Life Ins. Co. of N Y. (N. Y.).....+.21120 


ASSIGNMENT OF POLICY. 


A mere promise to assign is not sufficient to violate the policy. Manu- 
facturers’ Mut. Fire Ins. Co. vs. Swaney et al. (Ind.)........1123 

NONPAYMENT OF PREMIUMS OR ASSESSMENTS. : 

Held, that the policy was avoided by default in payment of the ex- 
tension note. Security Life & Annuity Co. of Amer. vs. Under- 
wood (Tex.) coe s ccece eC occccccce coeccece 

A provision in an extension ‘note, given for a premium due, and in 
the insurer’s receipt, for forfeiture on account of a default in pay~ 
ment is valid, especially in view of express provisions of the 
policy that the amount was payable, ‘‘all premiums and indebted- 
ness hereon having been fully paid.’ Security Life & Annuity 
Co. of Amer. vs. Underwood (Tex.) eeccccccsce 

The evidence on the trial showed that the insured was ‘in life and 
failed to pay a note given for a portion of the first annual pre- 
mium when the note became due, such failure worked a for- 
feiture of the policy. Stephenson vs. Empire Life Ins. Co. (Ga.) 

The policy in the case at bar not having been in force for three years, 
the forfeiture clause shculd be read, so far as the plaintiff is con- 
cerned, just as if the words “except as herein provided” has been 
omitted therefrom. They have no relation whatever to the pro- 
vision of the policy authorizing the company to deduct from the 
face thereof an unpaid premium, the time for payment of which 
has been extended. Burton vs. Columbian Nat. Life Ins. Co. (Cal.) 

A principal is not bound by the acts of his agent unless within the real 
or apparent scope of the authority of such agent, and one deal- 
ing with an agent is bound at his peril to ascertain the ex- 
tent of the agent’s authority, and is chargeable with knowledge 
thereof. Cranston vs. West Coast Life Ins. Co. (Ore.) ........ 

Policy provided that the failure of the insured to pay any premium 
note when due should lapse the liability of the company, and a 
premium note contained a like provision, the insured’s failure to 
pay it according to its tenor will avoid the policy. Gleason et 
al. vs. Prudential Fire Ins. Co. (Tenn.) cocccece 

Company which retains notes and attempts collection waives provision 
tor avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. vs. Cannedy (Okla.) 

Notice is not required prior to maturity of notes for premium. 
vs. Union Cent. Life Ins. Co. (N. Y.) 

Payment of note for loan amounting to less than earned premium does 
not revive lapsed policy. Dibrell vs. Citizens Nat. Life Ins. Co. 


Notice of an 
words of the statute to be effective. Flint Vs. Provident Life & 
Trust Co. (N. Y.) 

A failure to comply therewith in strict accordance with the require- 
ments of the contract, in the absence of any waiver express or 
implied, inevitably results in a forfeiture of the policy. Plumer vs. 
Continental Casualty Co. (Ga.) 

The failure of the creditor to discover the nonpayment of a premium 
for some years, it appearing that the debtor was still alive and 
the policy had merely been filed away, does not bar him on the 
ground of laches; the insurer bound to take the initiative in de- 
manding payment of ine premium, Mutual Life Ins. Co. vs. 
Davis et al. (Tex.).... 758 

Provision if any note given for whole or part of the premium shall not 
be paid promptly when due, the policy shall be suspended and of 
no effect until such installment or note is paid, is valid and en- 
forceable. Davis vs. Home Ins, Co. (Tenn.).......cseeeeesesoes S16 
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Administration of estate of insured does not excuse default in payment 
of premium. Coil vs. Continental Ins. Co. (Mo.).........+..+..1090 
Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 
premium. Western Ins. Co. vs. Ashby. (Ind.) cone staan 
Evidence of payment held sufficient Pilgrims’ Health & Life Ins. 
Co. vs. Scott. (Ga.) -1117 
Nonpayment of premium works forfeiture. . Southeastern 
Life Ins. Co. (S. A -.1119 
Conduct of company in holding note and endeavoring to collect it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.) -..1223 
Statute of North Carolina extending time of forfeiture of life policies in 
certain cases does not apply to policy of term insurance for one 
year. Wylie vs. Jefferson Standard Life Ins. Co. (S. C.) ......1293 
Default in payment of assessment on mutual fire policy renewed during 
life of a second policy but not payable until after expiration of 
its terms and during term of third policy will not render latter 
void. Sturm vs. Green Bay & De Pere Mut. Fire Ins. Co. et al. 


Nonpayme nt of promi sory note taken in connection with premium will 
not forfeit policy, though note so stipulates, in absence of con- 
dition in policy itself. Columbian Nat. L’fe Ins. Co. vs. Mulkey. 
(Ga.) 


The insured had no right, if the amount had been tendered in cash, 
to require the company to accept less than the full cash part 
thereof in payment pro rata. Security Life & Annuity Co. vs. 
Underwood (Tex.). “eee coccccccces 48 
Held that the request of “the attorney and his retention of insured’s 
sworn proof did not constitute a waiver of thé provisions of the 
policy requiring insured to give notice of his illness as soon as 
reasonably possible. Scheeler vs. Casualty Co. of Amer. (N. Y.) 17@ 
An agent agreed to give seasonable notice of the maturity of a pre- 
mium note, that agreement, being part of the consideration of 
the contract, will prevent the insurer from declaring a forfeiture 
for nonpayment of the note. Gleason et al. vs. Prudential Fire 
Ins. Co. (Tenn.) 424 
Company which retains notes and attempts collection. waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. vs. Cannedy (Okla.) 518 
Provision if any note given for whole or part of the premium ‘shall not 
be paid promptly when due, the policy shall be suspended and of 
no effect until such installment or note is paid, is valid and en- 
forceable. Davis vs. Home Ins. Co. (Tenn.) 816 
that, where nine payments had been made on a ten payment 
policy, which then could be converted into a certain sum of paid 
up insurance, the insurer was not entitled to enforce a forfeiture. 
Mutual Life Ins. Co. vs. Davis et al. 2X. 768 
Administration of estate of insured does not excuse default in payment 
of premium. Coil vs. Continental Ins. Co. (Mo.)...........++-1090 
Defendant cannot declare forfeiture for nonpayment of dues where 
notice of payment was not sent in accordance with long-con- 
tinued and uniform custom. Ibs vs. Hartford Life Ins. Co. 985 
8 
Notice w hich demanded payment of a single amount exclusive of illegal 
assessment and quarterly dues made it clear that tender of dues 
alone would be vain and idle, and the law does not require tender 
under such circumstances which constitute insufficient notice. 
Ibs vs. Hartford Life Ins. Co. (Minn.) 985 
Evidence of payment held sufficient Pilgrims’ 
Co. vs. Scott. 
Nonpayment of premium works forfeiture. 
Life Ins. Co. (S. C. 
Notice by the agent of the company to the insured that the policy 
is forfeited, and no further premiums will be received, excuses 
the insured from tendering premiums. Pilgrims’ Health & Life 
Ins. Co. vs. Scott (Ga.) .-1117 
Conduct of company in holding note and endeavoring to collect it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.) 
eld, that neither the guaranty deposit made by a member nor any 
part of guaranty fund of assessment association can be applied 
in payment of delinquent assessments. Bond et al vs. Bankers’ 
Life Assn. of Des Moines, Iowa, (Kan.) 
Default in payment of assessment on mutual fire policy renewed during 
life of a second policy but not payable until after expiration of 
its terms and during term of third policy will not render latter 
void. Sturm vs. Green Bay & De Pere Mut. Fire Ins. Co. et <¢ 


Nonpayment o promis ory note taken in connection with premium will 
not forfeit policy, though note so stipulates, in absence of con- 
dition in policy itself. Columbian Nat. Life Ins. Co. vs. Mulkey. 
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Notice which demanded payment of a single amount exclusive of illegal 
assessment and quarterly dues made it clear that tender of dues 
alone would be vain and idle, and the law does not require tender 
under such circumstances which constitute insufficient notice. 
Ibs vs. Hartford Life Ins. Co. (Minn.) eete 

Partial payment of life premium when not contemplated by the policy is 
not effective to keep it in force unless agent does something in 
connection with payment which operates as waiver of full and 
timely payment. Acceptance by agent of part payment accom- 
panied by ‘‘blue note” for signature, which was not signed, did not 
continue insurance in force when insured died without signing 
the note, where company did not treat check as partial payment 
or ratify agent’s acts. Lillian F. Slocum, Executrix, Petitioner 
va. WW. X. Take Ems. Co. (UG. Bp... 0000. 

Notice by the agent of the company to the’ insured that ‘the’ ‘policy 
is forfeited, and no further premiums will be received, excuses 
the insured from tendering premiums. = Health & Life 
Ins. Co. vs. Scott (Ga.). etesee 

There was no error in charging that if policy “was “delivered and pre- 
mium paid to defendant’s agent, company would not be relieved 
of liability merely because agent failed to remit amount of pre- 
mium. Citizens’ Natl. Life Ins. Co. vs. Ragan (Ga.).... 

Held, that neither the guaranty deposit made by a member nor any 
part of guaranty fund of assessment association can be applied 
in payment of delinquent assessments. Bond et al vs. Bankers’ 
Life Assn. of Des Moines, Iowa, (Kan.) 


Held that the mortgagor’s failure to pay a premium when notified by 
a local agent that it was due did not relieve the company from 
— Commonwealth Fire Ins. Co. vs. Obenchain et al, 
(Tex.) ar ee rccccccncs cece eovcceces 

Failure to pay ‘assessment levied when unnecessary ‘is not. ground for 
forfeiture; even though keeping a balance in mortuary fund for 
convenience in prompt payment of losses may be warranted in 
contract. This assessment, though nominally levied to pay spe- 
cific death claims, was in reality levied to create or replenish 
mortuary fund. Ibs vs. Hartford Life Ins. Co. (Minn.). cecce 

Cross transfers of property which resulted in a greater interest ‘in in- 
sured than before, does not affect insurance policy. Foiles vs. 
Detroit F & M. Ins. Co. (Mich.) oer se 

An accident insurance policy, renewable from month to month by the 
payment of the monthly premium should be made after the day 
on which it was due, no recovery could be had for any accidental 
injury happening hetween the day of the premium was due and 
12 o’clock noon of the day following the date of payment. Held 
that the case came within the express terms of the provision 
mentioned, and there could be no recovery. Popowitz vs. United 
States Health & Acc. Ins. Co, (N. Y.). cececece 

Held that as the amount of the loan was unpaid, “the policy had no ex- 
tension value. Sexton vs. Greensboro Life Ins. Co. (N. Y.).... 

The term ‘dividend addition’ means something added to the policy 
in the form of paid-up insurance, and does not mean unappor- 
tioned assets or surplus. Jefferson et al. vs. New York Life Ins. 
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156 
241 


Co. (Ky.). covcecsvcce SS 


that a deferred dividend payable ‘under the policy’ only at the 
end of the fifteen years could not be used for continuing the pol- 
icy after default in premiums. The “net value” of a policy as 
provided in Ky. St. § 653, is equivalent to “reserve,’? and means 
that part of the annual premium paid by insured which, accord- 
ing to the American Experience Table of Mortality, must be set 
apart to meet or mature the company’s obligations to insured, 
the net value of a policy on a given date: being its actual value, 
its reserve. Jefferson et al. vs. New York Life Ins. Co. (Ky.).... 

Where the balance was in favor of the insured, the insured was en- 
titled to no extended insurance. Dibrell vs. Citizens _— ae 
Ins. Co. (Ky.). ° 

Held that the beneficiary’ s consent to the loan was unnecessary, 

“insured” in describing the person entitled to a loan from the con- 
text clearly meaning the person whose life was insured. Healy 
vs. Prudential Ins. Co. of Amer. (N. Y.) 

Default in the payment of premiums upon policy during the tontine 
period does not entitle insured to a paid-up policy to the amount 
of accumulated reserve, since the policy expressly provided that it 
should have no such certain value; the provisions of the applica- 
tion that the reserve value should apply to the purchase of paid- 
up insurance evidently applying to a lapse after the tontine 
period if policy was thereafter continued in force. Danner vs. 
Equitable Life Assur. Society of U. S. (N. Y 

“Reserve” and “net value” defined. Agreement to pay back premiums 
was an “indebtedness on account of the policy.” Hay vs. 
Meridian Life & Trust Co. (Ind.)........ coepesens 

Notice sent by an agent of life company to insured that ‘annual pre- 
mium on his policy was past due and unpaid, payment being 
refused, did not change the terms of the contract with respect to 
the date of its conversion into a paid-up policy of term Insurance. 
Cady vs. Travelers’ Ins. Co. (Neb.).. 
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Insured, who on refusal of local correspondent to receive policies and 
assessments entered after the end of tne month made no effort to 
procure reinstatement must be deemed to have abandoned policy 
in accordance with provisions set forth in policy. Easter vs. 
Brotherhood of American Yeomen. (Mo.) 

Held on the facts that loan provisions in life policy should be construed 
in connection with the provisions of the policy and insurer was 
not entitled to require payment of indebtedness from other funds 
in order to prevent forfeiture but that reserve should be applied 
for payment of loan and purchase of the extended insurance; 
hence policy was in force at time of death. Stratton’s Adm’r. vs. 
N. Y. Life Ins. Co. (Va.) 

Held, in view of the facts that the policy was in force at the time of 
insured’s death, and that he was equitably entitled to the reserve 
computed as prescribed by statute, note not having waived the 
benefit of reserve arising from partial payment of premiums. 
Taylor vs. New York Life Ins. Co. (N. Y.) 

Requirement that a receipt be obtained for reinstatement was reason- 
able and payment without otaining one did not effect a reinstate- 
ment. Locomotive Engineers’ Mut. Life & Accdt. Ins. Assn. vs. 
Thomas. (U. S.),... 

Indebtedness at time of default in payment of premium did not defeat 
right to paid-up insurance, but merely a lien on sum payable, to 
be deducted from amount for which policy was to be continued. 
Stark vs. John Hancock Mut. Life Ins. Co. of Boston. Mass. 
(Mo.). 

Held, that loan ce ‘rtificate for reserve could not be regarded as payment 
of annual premiums, for the term policy was antedated, and, since 
nonforfeiture statute applied only where three annual payments 
had been made, the section was inapplicable. Boulware vs. Mis- 
souri State Life Ins. Co. (Mo.) 


Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 
APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


Fraud in procuring an insurance contract only renders it voidable, and 
the insurer may either waive the fraud and treat the contract 
as valid, or elect to avoid it, and tender the premium paid within 
a reasonable time. Indiana Nat. Life Ins. Co. vs. McGinnis (Ind.) 

A forfeiture of a policy for nonpayment of premium or of a premium 
note may be waived by the insurer. Security Life & Annuity 
Co. of Amer. vs. Underwood (Tex.) 

Under the facts charged, the defendant company was estopped from 
claiming a forfeiture under the terms of the policy. Conley vs. 
Northwestern Fire & Marine Ins. Co. (Okla.) 

A waiver implies knowledge of.actual conditions waived. Progress 
Spinning & Knitting Mills Co. vs. So. Nat. Ins. Co. (Utah.)...... 

A forfeiture once waived is always waived. Mutual Life Ins. Co. vs. 
Davis et al. 

To waive forfeiture of chattel mortgage clause company should know 
of forfeiture or have in its possession facts which should readily 
lead to disclosure. Security Ins. Co. vs. Laird (Ala.) 

Inventory provisions were in the nature of conditons subsequent, a 
breach of which did not work a forfeiture unless insurer so 
elected, and might be waived expressly or by implication. Pace 
et al. vs. American Cent. Ins. Co. \ 

Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 
of Town of Palatine. 

To constitute waiver or estoppel as a forfeiture of fire policy assured 
must have been misled by some act of insurer, or insurer must, 
after knowledge of breach, have done something which could 
only have been done by virtue of policy, or have required some- 
thing of assured which he was bound to do under a valid policy. 
Neither estoppel or waiver can be inferred from mere silence 
or inaction. Tilton vs. Farmers’ Ins. Co. of Town of Palatine. 
(N. Y.) 

Rules relevant “to questions of waiver prior to enactment of standard 
policy law do not apply to policies issued in conformity with that 
law. Oatman et al. vs. Bankers’ & Merchants’ Mutual Fire Relief 
Assn. (Ore.) 


ESTOPPEL AND WAIVER AS AFFECTED BY POWERS OF OFFICERS 
AND AGENTS. 

Held that the request of the attorney and his retention of insured’s 
sworn proof did not constitute a waiver of the provisions of the 
policy requiring insured te give notice of his illness as soon as 
reasonably possible. Scheeler vs. Casualty Co. of Amer. (N. Y.).. 

Constructive notice of a fact, is not the equivalent of actual knowledge, 
s0 as to evidence a waiver of a forfeiture in a contract of in- 
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surance, dependent upon material misrepresentations of fact. 
Wiley vs. Rome Ins, Co. (Ga.) ° ie eal cae neeD 
An agent of an insurance company in charge ‘of its loan ‘and extension 
department at its headquarters in New York would be deemed to 
have general authority to waive forfeiture on behalf of the com- 
pany for nonpayment of premiums. Equitable Life Assur. Society 


of U. S. vs. Ellis (Tex.) ‘ 

Insured property had been incumbered by two. chattel mortgages with- 
out the knowledge, consent or implied waiver on the part of the 
insurer. Such policy is void. No recovery. St. Paul F. & M. 
Ins. Co. vs. Peck. (Okla.) seeccece 

“An estoppel cannot be predicated upon an innocent mistake.” Davis 
vs. Home Ins. Co. (Tenn.). eececces 

The superintendent of a foreign life “insurance company doing business 
in the state may waive the forfeiture of a policy for non payment 
of a premium, though the policy states that no waiver shall be 
valid unless in writing signed by an officer. Nichols vs. Prudential 
Ins. Co. of Amer. (Mo.).. eee sesscvegecaioe cecececes 

Agent of industrial insurance company who has full charge may 
waive provisions of a policy. Jones vs. Prudential Ins. Co. of 
America (Mo.)..... 4.8,0:6,4.9-6.6:6.00 

One procuring life policy is “only chargeable with such ‘fraud of conceal- 
ment of physical condition as if knowingly made by him with 
intent to defraud and is not chargeable with fraudulent conceal- 
ments of the examining physician. McCombs vs. Travelers’ Ins. 
Co. of Hartford, Conn., et al. (Iowa) case OOO 

Under South Carolina statutes agents of foreign companies were “author- 
ized to waive proof of loss. Bank of Brunson vs. Actna Ins. Co. 
of Hartford, Conn. (U. 8S.) 1008 

Under code defining power of waiver by agent, adjuster could waive 
compliance. Farmers’ Mercantile Co. vs. Farmers’ Ins. Co, 
(Iowa. ) 1026 

Additional insurance may be waived by agent who has authority 
to solicit policies and deliver same. Conn Fire In. Co. vs. 
Moore (Ky.) svece knee 

Adjuster is authorized to waive forfeiture. Same rule applies to assis- 
tant adjuster performing duties of chief adjuster. Held, under 
the facts, that knowledge of adjuster in adjusting loss and 
carrying on arrangements bound the company. Western Reciprocal 
Underwriters’ Exchange vs. Coon (Okla.) . 148 

Holder of fire policy presumed to have contracted with reference to 
conditions of policy, imposing limitations on authority of in- 
surer’s rene Tilton vs. Farmers’ Ins. Co. of Town of Palatine 
(N. Y.) 

Condition that policies would be Void in case property was encumbered 
waived by agent’s acceptance of premium. Manning vs. Conn. 
Fire Ins. Co. (Mo.) 

Agent may, by words or conduct, waive v vacancy provision, 

Fire Ins. Co. vs. Jackson. (Ky.) 


KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL OR WAIVER. 


The knowledge of the agent amounted to a waiver of a right to defeat 
a recovery on the ground that the insured’s interest was less 
than an absolute owner, or that the hazard was increased by 
the use of the property for a manufacturing purpose. German 
Fire Ins. Co. of Indiana vs. Greenwald (Ind.) coccccce 

, that notice to such agent was notice to the company, and that 
by issuing the policy and accepting the premium with this knowl- 
edge the company is held to have waived the provision that the 
insured should be the owner of the lots. Rochester German 
Ins. Co. vs. Rodenhouse (Okla.). 

Constructive notice of a fact, is not the ‘equivalent of “actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 
Wiley vs. Rome Ins. Co. Fa, eo cecccece 

Where insurer’s resident agent, when writing a fire policy ‘and accept- 
ing the premiums, knew that the premises were not exclusively 
occupied as a dwelling, as warranted by the insured, the agent’s 
knowledge was the knowledge of the insurer. De Noyelles vs. 
Delaware Ins. Co. of Phila. (N. Y.) > 

Forfeiture clause of a fire insurance ee was not waived by. kKnowl- 
edge of the insurer’s agent of the existence of prohibited condi- 
tions, where there was no written waiver upon or attached to 
the policy as required by the statute. Where the agent was one 
of the creditors for whose benefit the assignment was made; the 
principle of imputed knowledge not applying when it would be 
against the agent’s interest to make the disclosure, could not be 
imputed to the insurance er Roper et al. vs. Nat. — 
Ins. Co. of Hartford et al. (N. 

When neither the insurer nor its uae have actual knowledge of a 
fact from which a waiver might be implied, the doctrine of con- 
structive notice does not so apply between the insurer and the 
person to whom the policy is issued as that a waiver can be im- 
plied. Wiley vs. Rome Ins. Co. (Ga.)...... coccccccccccccccces 300 
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A condition in an insurance policy is the essence of the contract and 
should sot be deemed to be waived, unless company through its 
authorized agent is shown to have full knowledge that the 
property was not devoted to the use specified in the policy. 
Progress Spinning & Knitting Mills Co. vs. Southern National Ins. 
Co. (Utah.) 

An insurance agent’s knowledge as to the character of an insured puild- 
ing ai. the occupancy thereof will be imputed to the company. 
Walrod vs. Des Moines Fire Ins. Co. (Iowa.). ocese 

Where an agent knows that the covenant as to unconditional and sole 
ownership is untrue, insured has been guilty of no fraud. Clymer 
Opera Co. vs. Flood City Mut. Fire Ins. Co. (Pa.).....seeseeees 

Being advised of the character of plaintiff’s title or lack of title in the 
land upon which the building was located, and thereafter having 
issued a policy of insurance thereon, the defendant must be held 
to have waived the provision of tae policy requiring the indorse- 
ments of the facts thereon. Bryant vs. Granite State Fire Ins. 
Co. (Mich.) ° 

Knowledge of character “of plaintiff's title or lack ‘ot ‘title constitutes 
waiver of provision requiring endorsement of facts on policy. 
Bryant vs. Granite State Fire Ins. Co. (Mich.) 

Company is bound by knowledge of the solicitor of the fact that gas- 
oline is being used on the premises. Presumption of waiver. 
Cue vs. Connecticut Fire Ins. Co. (Kan.) 

Where insured at time of taking insurance informed agent that “he 
expected to carry concurrent insurance in excess of amount per- 
mitted by company it did not constitute waiver, for an agreement 
by agent of insurer that future breach should be condoned does 
not constitute a waiver. Harwood vs. Natl. Union Fire. Ins. Co. 


Provision in fire policy as to iron safe and keeping books away from 
building waived by agent who understood insured would not 
comply but who, nevertheless accepted premium. Weinberger 
vs. Insurance Co. of No. America (Mo.) 1058 

To waive forfeiture of chattel mortgage clause company “should know 
of forfeiture or have in its possession facts which should readily 
lead to disclosure. Security Ins. Co. vs. Laird (Ala.)..........1158 

Where policy, although admittedly the property of the wife was in- 
sured in the husband’s name through mistake of insurer’s agent. 
no advantage can be had therefrom. Gaskill vs. Northern 
Assur. Co. (Wash.) 1172 

Notice of encumbrance to company’s agent waives forfeiture. Queen 
of Arkansas Ins. Co. vs. Laster (Ark.) soceesnee 

Additional insurance. Notice to agent is notice to company. Conn. 
Fire Ins Co. vs. Moore (Ky.) cocstned 

Knowledge of broker imputed to company though not communicated. 
Western Ins. Co. vs. Ashby (Ind.). -1169 

Held, company did not waive its right to plead as a defense that poli- 
cies had been rendered void because insured, in violation of their 
terms and conditions, had taken out additional insurance on the 
goods in a sum larger than that authorized by the policies; nor 
was the company estopped from setting up such defense by reason 
of the facts, sougnt to be proved, that agent who issued policy 
knew for some days prior to fire which destroyed the goods that 
insured had, subsequent to issuance of policies sued on, procured 
additional insurance, and failed during that time to notify insured 
that policies had been forfeited, and also failed to return unearned 
portion of premium, but by oral statement led insured to believe 
that the policies were then in force, and urged insured to allow 
him to write other insurance on the goods. Beasley vs. Phenix 
Ins. Co.-—Same vs. Athens Mut. Ins. Co. (Ga.) 

Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 
of Town of Palatine. (N. Y.) 

Notice to an agent who has authority is notice to a company. 
ning vs. Conn. Fire Ins. Co. (Mo.) 


Construstive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 

An insurance agent’s knowledge as to the character of an insured build- 
ing and the occupancy thereof will be imputed to the company. 
Walrod vs. Des Moines Fire Ins. Co. (Iowa.) 

Where an agent knows that the covenant as to unconditional and sole 
ownership is untrue, insured has been guilty of no fraud. Clymer 
Opera Co. vs. Flood City Mut. Fire Ins. Co. cece 
Wiley vs. Rome Ins. Co. (Ga.) ceece 

Held, company did not waive its right to plead as a defense that poli- 
cies had been rendered void because insured, in violation of their 
terms and conditions, had taken out additional insurance on the 
goods in a sum larger than that authorizea by the policies; nor 
was the company estopped from setting up such defense by reason 
of the facts, sought to be proved, that agent who issued policy 
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knew for some days prior to fire which destroyed the goods that 
insured had, subsequent to issuance of policies sued on, procured 
additional insurance, and failed during that time to notify insured 
that policies had been forfeited, and also failed to return unearned 
portion of premium, but by oral statement led insured to believe 
that the policies were then in force, and urged insured to allow 
him to write other insurance on the goods. Beasley vs. Phoenix 
Ins. Co.—Same vs. Athens Mut. Ins. Co. 

Insured bound by Physician’s knowledge—Examining physician is 
agent of insurer notwithstanding contrary provision in contract. 
South Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.) 

Unconditonal ownership cannot be waived by the company in any other 
manner than that prescribed by statute. Knowledge of agent of 
incumbrance does not entitle insured to recover. Oatman et al. 
vs. Bankers’ & Merchants’ Mutual Fire Relief Assn. (Ore.)....1635 

Notice to an agent who has authority is notice to a company. Man- 
ning vs. Conn. Fire Ins. Co. (Mo.) 

Constructive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 
Wiley vs. Rome Ins. Co. (Ga.) ° 

Where insurer’s resident agent, when writing a fire policy and accept- 
ing the premiums, knew that the premises were not exclusively 
occupied as a dwelling, as warranted by the insured, the agent’s 
knowledge was the knowledge of the insurer. De Noyelles vs, 
Delaware Ins. Co. of Phila. (N. Y.) 

When neither the insurer nor its agents have actual knowledge of a 
fact from which a waiver might be implied, the doctrine of con- 
structive notice does not so apply between the insurer and the 
person to whom the policy is issued as that a waiver can be im- 
plied. Wiley vs. Rome Ins. Co. (Ga.) 

An agreement with company’s soliciting agent to conceal true state of 
health ‘s fraudulent and vitiates policy. Matlen vs. National Life 
Assn. (Mo.) 

Being advised of the character of plaintiff’s title or lack of title in the 
land upon which the building was located, and thereafter having 
issued a policy of insurance thereon, the defendant must be held 
to have waived the provision of the policy requiring the indorse- 
ments of the facts thereon. Bryant vs. Granite State Fire Ins. 
Co. (Mich.) 

Knowledge of character of plaintiff's title or lack of title constitutes 
waiver of provision requiring endorsement of facts on policy. 
Bryant vs. Granite State Fire Ins. Co. (Mich.) 

Company is bound by knowledge of the solicitor of the fact that gas- 
Oline is being used on the premises. Presumption of waiver. 
Cue vs. Connecticut Fire Ins. Co. (Kan.) 

Where insured at time of taking insurance informed agent that “he 
expected to carry concurrent insurance in excess of amount per- 
mitted by company it did not constitute waiver, for an agreement 
by agent of insurer that future breach should be condoned does 
not constitute a waiver. Harwood vs. Natl. Union Fire. Ins. Co. 
PELs o.0-0 - -1002 

Provision in fire policy as to iron safe and keeping books away from 
building waived by agent who understood insured would not 
comply but who, nevertheless accepted premium. Weinberger 
vs. Insurance Co. of No. America (Mo.) 1 saece Ween 

Where policy, although admittedly the property of the wife was in- 
sured in the husband’s name through mistake of insurer’s agent. 
no advantage can be had _ therefrom. Gaskill vs. Northern 
Assur. Co. (Wash.) rr cave. b060eeve 

Notice of encumbrance to company ’s ‘agent waives forfeiture. Queen 
of Arkansas Ins. Co. vs. Laster 

Additional insurance. Notice to agent is notice to company. Conn. 
Fire Ins Co. vs. Moore (Ky.) cocec kOe 

Knowledge of broker imputed to company though not communicated. 
Western Ins. Co. vs. Ashby (Ind.) 

Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 
of Town of Palatine. (N. Y. 

Insured bound by Physician’s knowledge—Examining physician is 
agent of insurer notwithstanding contrary provision in contract. 
South Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.) 1583 

Unconditonal ownership cannot be waived by the company in any other 
manner than that prescribed by statute. Knowledge of agent of 
incumbrance does not entitle insured to recover. Oatman et al. 
vs. Bankers’ & Merchants’ Mutual Fire Relief Assn. (Ore.)....1635 


MISTAKE, NEGLIGENCE OR FRAUD OF AGENT 


Held, that the agent was not the agent of the insurer in such sense as 
to estop the latter from asserting that the ,agent’s misstatements 
constituted breaches of warranty in defense of the policy. Lynch 
we, Travelere’ ING. CoO. CREO). ccccrcccece cvseccvccrvcvescsovesce GO 
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A description of property as a dwelling house in the application could 
not be complained of by insurer, where it was inserted by its agent. 
Walrod vs. Des Moines Fire Ins. Co. (lowa.). coves 

If insurance company’s soliciting agent is empowered to take “written 
applications for insurance, and is informed as to the facts, and 
yet puts down a false statement or directs the applicant to do so, 
the insurer is liable, if applicant acts in veil faith. Mallen vs. 
National Life Assn. (Mo.)........ ee sshbeexcunds CaN 

Friendship is not proof of fraud. Queen of “Arkansas Ins. Co. vs. 
Laster (Ark.) -1173 

In suit for ecanuae on ground that defendant was member of under- 
writers’ association defendant was privileged to refuse to answer 
interrogatories propounded on the ground that to answer inter- 
rogatories as to defendant’s connection with such insurance 
organization would tend to expose him to a penalty or forfeiture. 
American Cent. Ins. Co. vs. Pepper (Ala.) 


EXPRESS WAIVER. 


An insurer whose agent consented in advance to taking out of addi- 
tional insurance and issued a slip showing such agreement was 
estopped from setting up such additional insurance as a for- 
feiture of the policy; and in view of the agent’s knowledge, the 
fact that such slip was not attached to the ow until after the 
loss, was immaterial American Cent. Ins. Co. vs. Hardin et al. 


On the facts stated held, that a vacancy of more “than ten days pre- 
vious to first indorsement of vacancy permit of thirty days can- 
not either by itself or in connection with six day’s vacancy 
occurring subsequent to time when previous permits were issued 
avoid the policy, as the insurance company by indorsing the 
vacancy permit on the policy waived the p-evious vacancy and 
continued policy with the same binding force it originally pos- 
sessed. Caledonian Ins. Co, vs. Smith et al. (Fla.) 

Where life company through its authorized agents informed insured 
that company granted thirty days extension in which to pay 
premium and insured died within that time policy was not for- 
feited and company was liable. Wylie vs. Jefferson Standard 
Life Ins. Co. (S. 

Oral waiver effective Dahrooge vs. Sovereign Fire Assur. Co. of Can- 
ada (Mich.) baexcdeaee 

Agent may establish waiver of vacancy position, but such waiver is not 
established if agent merely directs assured to bring in policy for 
endorsement. People’s Nat. Fire Ins. Co. vs. Jackson. (Ky.)....1775 


IMPLIED WAIVER. 


An indemnity insurer, receiving notice of an action against insured, 
and undertaking. with knowledge of the facts, the defense of 
action, and depriving insured of any control of it, and preventing 
a settlement for a comparatively small sum, is after judgment 
against insured, estopped to deny that the accident is within the 
policy. The objection that there has been no adjudication by a 
court of last resort can hardly be seriously urged, when it was 
the defendant itself that neglected to appeal. Rosenbloom vs. 
Maryland Casualty Co. (N. Y.)........ oeeehees. 0860008 0be6 

Silence on the part of an insurance company or its agents will operate 
as an estoppel against claiming a forfeiture of the policy only 
=e it has misled insured. Scheeler vs. Casualty Co. of Amer. 

Any objection to a tender of payment of premium of an insurance policy 
on the ground that the tender was by check would be deemed 
waived where payment of the certificate was refused on entirely 
different grounds. Indiana Nat. Life Ins. Co. vs. McGinnis. (Ind,) 

A principal is not bound by the acts of his agent unless within the real 
or apparent scope of the authority of such agent, and one deal- 
ing with an agent is bound at his peril to ascertain the ex- 
tent of the agent’s authority, and is chargeable with knowledge 
thereof. Cranston vs. West Coast Life Ins. Co. (ure.) ........ 

The so-called trust deed is in the form ordinarily used to secure rail- 
road and other negotiable bonds. It is in substance and legal 
effect a mortgage for the purpose of insurance. Peerless Mineral 
Springs Co. vs. German Amer. Ins. Co. of N. Y. (Wis.)........ 

The refusal of the company to take the defense of the action was un- 
justified, and constituted a breach of its contract. The amount 
paid on a reasonable settlement constitutes a “loss from the lia- 
bility imposed by law’ as much as does the payment of a judg- 
ment rendered after a trial. Butler Bros. vs. American Fidelity 
Co. (Minn.) 

A waiver of a forfeiture may result from unequivocal acts by which, 
after knowledge of the forfeiture, the insurer recognizes the 
continued validity of the policy, or does some act based thereon. 
Equitable Life Assur. Society of U. S. vs. Ellis (Tex.)......-++0+. 

An injured employee brought suit against plaintiff and defendant, as 
permitted by the contract, took exclusive charge of the defense 
with plaintiff's consent, and carried the case to the Supreme 
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Court of the state, where a judgment for the plaintiff therein was 
affirmed. Held, that by so doing defendant waived any defense 
of nonliability under its policy because of such proviso. Empire 
State Surety Co. vs. Pacific Nat. Lumber Co. (U. S.) 

Where insurer when issuing a fire policy stipulating that it should be 
void if insured should keep gasoline on the premises, knew that 
gasoline was kept on the premises, and used by insured in his 
business, the keeping of gasoline on the premises did not in- 
validate the policy. Oklahoma Fire Ins. Co. vs. McKey (Tex.) 

Where insurance under a cyclone policy had terminated by a transfer 
of the property by insured, the insurer’s officers or agents were 
prevented by public policy from validating the policy, so that 
the insurance would reattach after the destruction of the insured 
property in the meantime. Harper vs. Mich. Mut. Tornado, Cy- 
clone & Windstorm Ins. Co. (Mich.) 

Where insurer knew, when accepting a premium “ana “delivering a 
policy, that the premises were not used exclusively for dwelling 
purposes, as specified in a warranty stamped on the face of the 
policy, the warranty was waived. De nen vs. Delaware Ins. 
Co. of Phila. (N. Y.). eeccce 

Held that as the representations of the agent were. 50 antagonistic to 
the interest of the insurer that an ordinarily prudent man should 
not have relied on them, defendant was not thereby estopped from 
setting up a forfeiture. Security Life Ins. Co. of Amer. vs. Eades’ 
Admx. (Ky.) eccece 

A letter from an ie ‘company referring to information desired by 
the beneficiary with reference to the policy, stating that the policy 
was in force up to the time the second premium would become 
due, waived any right of cancellation, such as misrepresentation. 
Harris vs. Security Life Ins. Co. of Amer. (Mo.) a vee bale 

Where an insurer refused to accept a check by the beneficiary in pay- 
ment of the premium on a life policy solely on the ground that 
the insurance contract had been canceled, can not subsequently 
defend an action on the policy on the ground of nonpayment of 
premium. Indiana Nat. Life Ins. Co. vs. McGinnis. Ind.......... 

Defendant cannot declare forfeiture for nonpayment of dues where 
notice of payment was not sent in accordance with long-con- 
tinued and uniform custom. Ibs vs. Hartford Life Ins. Co. 
(Minn.). 

To waive forfeiture ‘of “chattel mortgage clause company should know 
of forfeiture or have in its possession facts which should readily 


768 


985 


lead to disclosure. Security Ins. Co. vs. Laird (Ala.)..........1153 


No insurance company shall defend on grounds of misrepresentation 
unless it shall show on the trial that within reasonable time after 
discovering falsity of misrepresentations it gave notice to insured 
and that ninety days shall be a reasonable time. National Life 
Assn. vs. Hagelstein. (Tex.) 

In suit for penalty on ground that defendant “was member “of under- 
writers’ association defendant was privileged to refuse to answer 
interrogatories propounded on the ground that to answer inter- 
rogatories as to defendant’s connection with such insurance 
organization would tend to expose him to a penalty or forfeiture. 


American Cent. Ins. Co. vs. Pepper (Ala.) - -1348 


In Hability policy where minor had been unlawfully employed, insurer 
did not by its conduct in defending suit for insured waive its 
right to defend on grounds of no liability. Buffalo Steel Co. vs. 
48tna Life Ins. Co. (N. Y.) 

Defendant superintendent wrote plaintiff distinctly denying liability 
under liability policy on sole ground that injury to S. was based 
entirely on assault, and their policy did not cover such injuries. 
Held. such letter was not waiver of defendant’s claim that injury 
was not within the policy because it did not occur on or adjacent 
to place specified in schedule. Graustein & Co. vs. Employers’ 
Liability Assur. Corp. Ltd. of London. (Mass.) 

Where company issues policy with full knowledge of facts which would 
render it void in its inception, if its provisions were insisted upon, 
it will be presumed that, though by mistake it omitted to impress 
the fact in the policy, it waived such provisions. Tilton vs. 


Farmers’ Ins. Co. of Town of Palatine (N. Y.) -1542 


It cannot be said that the company by making demand for payment 
twenty days before any right to forfeiture accrued elected to waive 
the forfeiture when such right did thereafter accrue. Security 
Life & Annuity Co. of Amer. vs. Underwood (Tex.)........e.ee08 

The company here, having made an unconditional demand for the 
payment of the note, is liable on the policy on the facts shown. 
samerick ve. Home Ind. Co. (Ey. ccccccccccccvessvcccccccccese 

An agent agreed to give seasonable notice of the maturity of a pre- 
mium note, that agreement, being part of the consideration of 
the contract, will prevent the insurer from declaring a forfeiture 
for nonpayment of the note. Gleason et al. vs. Prudential Fire 
Ins. Co. (Tenn.) . Se ceecccce 

The refusal of the company to take the defense of the action. was un- 
justified, and constituted a breach of its contract. The amount 
paid on a reasonable settlement constitutes a “loss from the lia- 
bility imposed by law” as much as does the payment of a judg- 
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ment rendered after a trial. Butler Bros. vs. American Fidelity 
CO: CHIMR}eccevisacs stcvcccneocucs eeee eoccccoce 
A waiver of a forfeiture may result from unequivocal ‘acts by which, 
after knowledge of the forfeiture, the insurer recognizes the 
continued validity of the policy, or does some act based thereon. 
Equitable Life Assur. Society of U. S. vs. Ellis (Tex.)........ once Gee 
An injured employee brought suit against plaintiff and defendant, as 
permitted by the contract, took exclusive charge of the defense 
with plaintiff’s consent, and carried the case to the Supreme 
Court of the state, where a judgment for the plaintiff therein was 
affirmed. Held, that by so doing defendant waived any defense 
of nonliability under its policy because of such proviso. Empire 


State Surety Co. vs. Pacific Nat. Lumber Co. (U. S.).......- -- 470 
Held, that the insurer, by offering to make a loan, treated the policies 

as still in force, and such offer constituted a waiver of the for- 

feiture for nonpayment of the premium. Equitable Life Assur. 

Gesiate of U.: B Va Re CR a hires bicnce eeenséunseuss 351 


Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins, Ca va Cannedy (ORI. ccoccces és KEKOP DSR CHOREAA OS ee eS 618 
Held that as the representations of the agent were 80. antagonistic to 
the interest of the insurer that an ordinarily prudent man should 
not have relied on them, defendant was not thereby estopped from 
setting up a forfeiture. Security Life Ins. Co. of Amer. vs. Eades’ 
MERE. CRP exc vcccnvrenasee ceberecnetarvcusionndcrecen 613 
A letter from an insurance company referring to information desired ‘by 
the beneficiary with reference to the policy, stating that the policy 
was in force up to the time the second premium would become 
due, waived any right of cancellation, such as misrepresentation. 
Harris vs. Security Life Ins. Co. of Amer. (MO.).......+06- 697 
After acquiring Knowledge that the policy was invalid, the premium 
paid was retained, and no offer made at any time to refund it or 
tender it into Court. Such acts amount to both waiver and estop- 
pel in pais. Pacific Mut. Life Ins. Co. vs. O’Neil. (Okla.)........ 655 
The amen by its custom and course of dealing with insured, had been 
receiving, without objection, premiums or assessments past due. At 
the time of his death, insured had failed to pay assessments, which 
had he lived, it is reasonable to suppose would have been accepted, 
the insurer cannot claim a eee Bankers Health & Life Ins. 
Co. va. Givving. (GB.)...ccccccccses sagines cCieseeentencane OOD 
The unconditional acceptance by the company of a ‘premium on a life 
insurance policy is a waiver of forfeiture on account of a default 
in not paying the premium in due time. Bohles vs. Prudential 
Ins. Co. of America (N. J.).cccccee coccce coccccccccccecccces 790 
A policy issued without application or medical ‘examination. and without 
inquiry by the insurer, but which contained the provision that the 
policy should be void if insured, before its date had consump- 
tion or kidney disease, cannot be attacked on the ground of fraud. 
Commonwealth Life Ins. Co. vs. Rider. (Ky.)....sseeeeeceeesee 755 
If the policy is valid in its inception, the company cannot be re- 
quired to refund the premium. Marion Iron & Brass Bed Co. vs. 
Empire State Surety Co. (Ind.)....... ee dendeeebebeseoedsecssedes 896 
Retention of premium paid by insured not waive r of breach of warranty 
limiting amount of concurrent insurance? where insurer had no 
notice of breach. Harwood vs. Natl. Union Fire Ins. Co. (Mo.)..1003 
Insurance company will be estopped to insist upon forfeiture if it 
leads assured and assignee to believe that premiums paid are 
received on a valid contract, although policy declared assign- 
ment rendered it void. Jones vs. Prudential Ins. Co. of America 
CO D6 cdan ReCSRREUNOR Oxeebeendnecene cone evceseneee 
Company’s lett r deploring ‘the ‘forfeiture for ‘nonpayment of pre- 
mfum, and suggesting that assured apply for additional time 
does not waive forfeiture. Parry vs. Southeastern Life Ins. 
Ge, (6 GBdiscicewvszccee cesneancccesene cone ccccccccdhae 
Company need not. pay back the unearn da premium on “subsequent 
forfeiture. Security Ins. Co. vs. Laird (Ala.)........06 ceeceserll 
Where under the by-laws of a county mutual fire insurance com- 
pany, it is not permitted to insure property without the county, 
it may be held responsible for a loss if, with the knowledge 
of its secretary, the property has been insured and assessments 
levied and received. Kesler vs. Farmers Mut. F. & ne, 
Ene. AGMA (CIOWO.) 06s cccnscsins . cocencsvescese taues cacenaeeee 
Conduct of company in holdir~ note and endeavoring to collect” it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.)....... -. 12283 
In liability policy where minor had been unlawfully employed, insurer 
did not by its conduct in defending suit for insured waive its 
right to defend on grounds of no liability. Buffalo Steel Co. vs. 
sete: Ele TO. CO Ce: Deki camnadascaas: acaivessnsas Genus teks 1408 
Defendant superintendent wrote plaintiff distinctly denying liability 
under liability policy on sole ground that injury to S. was based 
entirely on assault, and their policy did not cover such injuries. 
Held, such letter was not waiver of defendant’s claim that injury 
was not within the policy because it did not occur on or adjacent 
to place specified in schedule. Graustein & Co. vs. Employers’ 
Liability Assur. Corp. Ltd. of London. (Mass.).........+....+-1410 
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On the facts stated, held sufficient to support a finding that the com- 
pany had waived payment of premium on the appointed day. 
Fenn vs. Northwestern Nat. Life Ins. Co. (Kan.)........... -. 1289 

Act of insurer in accepting payments of premiums may amount to a 
continuing representation to its policyholder that the impression 
which he is under that the policy is in force is a correct one. 
Melick vs. Metropolitan Life Ins. Co. (N. J.)...ccccccccccsccece -1259 

Company waived requirement as to new physical examination by de- 
manding payment and accepting note, although delivery was 
made more than 60 days after receipt of policy by agent. Pender 
We. DEOEGR. HORte. BOs cee. OO. CO Ca) scanned vsdepns eons eaene 1610 

Where fire company had notice by its of bres and retained 
premium, paid after a loss, it is estopped to rely upon a breach. 
Manning va. Conn. Fire Ins. Co. (BEG.) 0 cicce ceccesen cvsicne 1765 

The evidence affords no basis for a claim of waiver of the clause re- 

quiring a proof of loss. Seyler vs. British Amer. Asse. Co. (W.Va.) 789 


Proof received and retained without condition or objection, it will be held 
that the insurance company waived any objection that might 
otherwise have been urged. Pacific Mut. Life Ins. Co. vs. O’Neil 
Co SS eee ‘ee Caden. Uhuseat seknee 4 rineectnes scoscnesces OS 


Where insurance company, after knowing facts enabling it to declare 
policy void fails to give notice of its election to void the policy, 
it waives the right to defeat the policy for those reasons. 
Western Ins. Co. vs. Ashby (Ind.)............ 000 Cbneeccevens 1169 
Adjuster is authorized to waive forfeiture. Same rule applies to assis- 
tant adjuster performing duties of chief adjuster. Held, under 
the facts, that knowledge of adjuster in adjusting loss and 
carrying on arrangements bound the company. Western Reciprocal 
Underwriters’ Exchange vs. Coon (Okla. ......cececccces vsscen@en 
Statement by a secretary who had no power to adjust loss, subsequent 
to a fire, who refused the permit for additional insurance, that 
assured had twenty days to get in proofs of loss, but that he did 
not think there would be any trouble, but that there might be, did 
not operate as a waiver. Member of co-operative fire company 
would be presumed to have knowledge of limitations on power of 
secretary relative to adjustment of losses. Where fire policy 
had been forfeited by obtaining additional insurance without con- 
sent of insurer, retention by company of proofs of loss was not a 
waiver. Tilton vs. Farmers’ Ins. Co. of Town of Palatine (N. Y.).1642 
Where inventory provision was violated, but after fire, with knowledge 
of such facts, insurer’s agent and adjuster directed insured to 
secure invoices and statements of bank deposits, and forward to 
insurer with proofs of loss, which insured did, thereby incurring 
expenses or loss of time, the forfeiture by reason of failure to 
keep or produce inventory or books of account was waived. 
Pace et al vs. American Cent. Ins. Co. (Mo.).......00- ocvee  LB0] 









PROVISIONS OF POLICY AS TO NONFORFEITURE AND REINSTATE- 
MENT. 


That provision of the policy which provides that it shall be incontest- 
able from its date, except for fraud, eliminates all other ques- 
tions. Independent Life Ins. Co. of Amer. vs. Rider (Ky.).... 178 


Parties may by appropriate provisions in a contract limit their right 
to controvert certain question affecting the validity of the con- 
tract entered into by them, and may likewise limit the time 
within which such questions may be raised. A clause in a life 
policy providing that it shall be incontestable after one year 
from its issuance, except for nonpayment of premiums, is valid. 
Indiana Nat. Life Ins. Co. vs. McGinnis .(Ind.)..... ccvecescccces OB 
A life insurance policy incontestable after a specified time, cannot be 
contested after that time on any ground not excepted therein. 
Harris vs. Security Life Ins. Co. of Amer. (MO.)....ccccccccces - 597 
A provision in a life policy that after one year from date of issue, it 
should be incontestable, if the premium had been duly paid, was 
applicable to a defence of fraud in its issuance. Indiana Nat. 
Rare ine. 0. Ve TCIRNIS CRG 6s vis vi sica sceneries ens che wre ee . 768 
Incontestability be upheld—not contrary 
facilities company had to discover the fraud before the lapse 
of time. American Natl. Ins. Co. vs Briggs (Tex.).......0. 1114 
Provision in application that the life policy, together with answers and 
explanations to various questions in first part of application, shall 
form exclusive basis of agreement between insured and company 
operated as a waiver of falsity of answers contained in other 
parts of application. Falsity cannot be set up as a defense in 
such instance. Tennessee Life Ins. Co. et al. vs. Nolen. (Ark.)..1468 
Held, whether reinstatement constituted new contract or a renewal 
of old, the terms of the policy were the terms of the contract 
and the incontestability clause precluded any defense by the 
company to an action thereon Great Western Life Ins. Co. vs. 
Se ee ee eer rer ee ee ree -» +1693 
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XII. Risks and Causes of Loss. 


(A) 
(1) 


(2) 


(3) 


MARINE INSURANCE. 

Damage to a lighter by concussion when navigating New York Harbor, 
caused by an explosion of dynamite which was being loaded from 
a nearby pier on another vessel, was not due to a “peril of the 
harbor,” within the meaning of a marine policy insuring her 
against such risk. Listers Agricultural Chemical Works vs. Home 
Ins. Co. . & 862 

“Gulf waters’ defined. Mannheim Ins. . ‘vs. Charles Clarke’ & 

Policy of insurance against perils of the sea covers a loss by stranding or 
collision although arising from negligence of insured or of 
master of crew. Striking and stranding of a lighter while being 
towed in a usual manner in a creek which was tributary to San 
Francisco Bay was due to peril of sea within terms of policy. 
American-Hawiiian S. S. Co. vs. Bennett & Goodall et al. nnett 
& Goodall vs. Aerican-Hawaiian S. S. Co. et al. (U. S 
Co. (Tex.) 

“Perils of sea’ do not include opening of sea valve negligently. 
Mannheim Ins. Co. vs. Charles Clarke & Co. (Tex.). oe cAl TF 

“Perils of sea’ ‘nclude broken propeller blade, N. Y. & P. . & & 

Co. vs.~A&tna Ins. Co. (U. .S.) 

Owner of a vessel may insure himself against negligence and against 
necessity of entering into an inquiry where shippers have re- 
lieved him from liability of loss by fire, but he remains liable 
for his negligence. Symmers vs. Carroll et al. (N. Y.)........1068 

“Gulf er defined. Mannheim Ins. Co. vs. Charles Clarke ei 7 
Co. oooenae 

Proceeding on voyage with some blades of propeller “gone is not neces- 
sarily negligence. N. Y. & P. R. S. S. Co. vs. AStna Ins. Co. 
(U. . ieee 


INSURANCE OF PROPERTY AND TITLES. 


Held, it appearing that several explosions were from different boilers, 
that the second and third were plainly incidental and attribu- 
table to the first, and there was as matter of law but one ex- 
plosion. Hartford Steam Boiler en & Ins. Co. vs. Pabst Brew- 
ing Co. (U. S.) “i KiniGseastdnennndae GOO 

Where a policy of fire insurance “excepted. liability for. loss caused di- 
rectly by explosion of any kind unless fire ensues, the insurer 
is not liable because the explosion was caused by the ignition 
of a match. Held that the attachment of the rider and the pay- 
ment of additional premium did not supersede the exemption of 
liability for explosion; the permission to keep gasoline being 
sufficient additional consideration. Ross vs. Liverpool & London 
& Globe Ins. Co. (N. J.)........ 99 

Held, the guttering and sidewalk were. ‘not a * portion of the roadbed 
within the meaning of an automobile policy. Stix vs. Travelers’ 
Indemnity Co. of Hartford, Conn. (Mo.) -1386 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by another and used without 
consent of owner, but without any .ntent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery”? as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this state. 
“Pilferage’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish: (Ga.) 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by another and used without 
consent of owner, but without any intent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery” as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this gtate. 
“Pilferage”’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish. (Ga.) 

When concurrent causes of damage appear, the proximate cause is the 
dominant one that sets the other in operation. Hartford Steam 
Boiler Insp. & Ins. Co. vs. Pabst Brewing Co. (U. S.)........ 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by anothe> and used without 
consent of owner, but without any intent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery” as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this state. 
“Pilferage”’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish. (Ga.) ecoseckOae 
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Evidence of overloading floor inadmissible where admitted that defend- 
ant did not intend to prove that same had any visible effect on 
the wall. Gunzenhauser vs. Prussian Nat. Ins. Co. of Stettin, 
Germany (Pa.) 


GUARANTY AND INDEMNITY INSURANCE. 


Held, that if the company refused to defend an action against assured 
for personal injuries to an employee, and refused to pay the in- 
demnity provided for in the policy, it was liable to assured for 
necessary expense incurred by assured in defending the action. 
So. Knoxville Brick Co. vs. Empire State Surety Co. (Tenn.).... 

, that the judgment was a “final judgment,” within the insurance 
policy; and on affirmance the insurer was liable for interest on 
the judgment, though the total amount thereof exceeded $5,000. 
Cannon Mfg. Co. vs. Employers’ Indemnity Co. (N. C.).......0. 

It is held the accident was not caused by “the failure of the insured to 
observe a statute affecting the safety of persons,’’ was covered 
by the contract, and the insurer, in denying liability and refusing 
to defend the action after notice, breached the contract. Butler 
Bros. vs. American Fidelity Co. (Minn.) S Gather area ek 
that such transaction was:not a duel, within the terms of a 
policy limiting insurer’s liability in case the insured died as the 
result of a duel; the term “duel,” as so used, meaning a fighting 
together by two persons by previous concert with deadly weapons 
to settle some antecedent quarrel, and not as the result of sud- 
den heat and passion. Within the meaning of a clause of the 
policy limiting the insurer’s liability in case of death of insured 
in violating the criminal law, unless it appeared that deceased’s 
act bore such relation to his death that the latter would not 
have occurred at the time and place it did, if the insured was 
not engaged in violating the law. Baker vs. une Lodge, K. 
P. (Miss.) 

Changing two iron smoke stacks to a brick ney “may not be a 
structural alteration. Kinston Cotton Mills vs. Liability Assur. 
Corpn. (N. C.) ese 

“Repairs” Construed. Harbor and Suburban Bldg. & Savings “Assn. 
vs. Employers’ Liability Assur. Corpn. Ltd. of London, Eng. (N. Y.) 

Liability policy insured plaintiff against loss imposed by law for 
damages on account of bodily injuries suffered by persons other 
than plaintiff’s employees while on plaintiff's premises Held, 
the policy was limited to accidents occurring within or on 
premises at location described in schedule, or premises or ways 
adjacent thereto. “Elsewhere in service of employers” did not 
mean anywhere that plaintiff was engaged in doing any of its 
business, but was confined to location of assured’s premises. 
Graustein & Co. vs. Employer’s Liability Assur. Corp. Ltd. of 
London. (Mass.) 
in connection with general verdict in injury action, that child’s 
employment was unlawful within exception of liability policy, 
hence insurer was not liable. Exception in such policy should 
not be limited to cases where injured employee was “negligently” 
or “knowingly’”’ employed in violation of law. Buffalo Steel Co. 
vs. A®tna Life Ins. Co. (N. Y.) 

General agent of fire company not guilty ‘of embezzlement of funds of 
company where such loss is by embezzlement where accredited 
with all the powers and duties generally accredited such general 
agents. Relation of debtor and creditor. Dixie Fire Ins. Co. 
vs. Nelson et al. (Tenn.). .1412 

The sum mentioned in surety bond “given to secure performance of con- 
tracts will be required as a penalty and not liquidated damages, 
the plaintiff in an action thereon being entitled to recover for 
breach only actual compensation when capable of ascertainment. 
Johnson vs. Southwestern Surety Ins. Co. (U. 

Where bond was returned and new one issued in its stead, new bond 
was not void for want of consideration. Title Guaranty & Surety 
Co. of Scranton, Pa. vs. Packard-Spink Co. et al. (Wash.) 

Damages suffered by surety on a replevin bond by being compelled to 
pay a judgment for damages for detention of property replevined 
are such as were contemplated by agreement on which it became 
surety that its principal would reimburse it for any damages 
suffered in consequence of becoming surety. U. S. Fidelity & 
Guaranty Co. vs. Howell. (Wash. ) 


LIFE INSURANCE. 

Paper written by husband directed to wife just prior to his commit- 
ting suicide, not intended for her to see until after his death, 
not a communication during marriage and therefore admissible. 
Whitford vs. North State Life Ins. Co. (N. C.) 


ACCIDENT INSURANCE. 


In accident insurance jurisprudence, blood poison resulting from ac- 
cident is regarded as a part of the accident, and an injury or 
death from it as an accidental injury or death. Continental 
Casualty Co. V8. Matthies (Ey.)occcccccocseccess scvcccesvccsce S00 
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When an accident caused a diseased condition, which together with the 
accident resulted in the injury or death complained of, the ac- 
cident alone is to be considered the cause of the injury or death. 
Penn vs. Standard Life Ins. Co. (N. C.) 

Where at the time of an accident to insured, there was an existing 
disease which, co-operating with the accident, resulted in injury 
or death, the accident was not the sole cause, or the cause in- 
dependent of ali other causes within the policy. Penn vs. Stand- 
ard Life Ins. Co. (N. C.) 

An accident insurance policy ceaateels for “nonliability of ‘the company 
in case of death or disability resulting from medical or surgical 
treatment was undoubtedly to cover cases of accident growing 
out of medical or surgical treatment, would not apply to such 
treatment necessary for the purpose of relieving insured from the 
results of accidential injury. Vernon vs. Iowa State Traveling 
Men’s Ass’n (Iowa) seeee 

Held, such conditions as we here find are to be construed most strongly 
against the insurer. Vernon vs. Iowa State Traveling Men’s 
Ass’n (Iowa) 

A policy guaranteeing perfect protection, and declaring that during 
the premium payment period, after the policy has been in force 
sixty days, insurer will pay the beneficiary $5,000 in dischargé of 
claims, provided insured dies of the result, directly or independ- 
ently of all other causes, of bodily injuries effected through ex- 
ternal, violent, and accidental means, and provided death occurs 
within ninety days after receiving injury, causing death, etc., 
insures against accident happening within ninety days after re- 
ceiving the injury, though the accident happens within sixty 
days after the issuance of the policy. Empire Life Ins. Co. vs. 
for intentional suicide will be enforced. Layton vs. Interstate 
vee (Ala.) 

Held, that the assured being afflicted with chronic nephritis, was not 
entitled to recover thereunder. Kingkade vs. Continental Cas- 
ualty Co. (Okla.) 

A stipulation in an accident policy that insurer shall not be liable 
Business Men’s Ace. Ass’n (lowa) 

“Visible mark upon the body may be visible evidence of internal in- 
jury. Royal Casualty Co. vs. Nelson et al. 

Though death finally results from disease, if death would not have oc- 
curred but for the injury, the accident is the cause of death. 
Fidelity & Casualty Co. vs. Meyer (Ark.) ° 

Where plaintiff was riding as a passenger in a _ public conveyance, 
which had stopped to let her alight, and sustained a Pott’s frac- 
ture while alighting, with one foot upon the steps and the other 
upon the pavement, she was entitled to recovery. Gibson vs. 
Casualty Co. of America (N. Y.) 

“Insurer shall not be liable for injuries occasioned through the assured’s 
violation of any local ordinance affecting the safety of persons” 
construed. N. W. Kratzer & Co. vs. Pennsylvania Casualty Co. 


Where one person injures another and the injury is not the result of 
misconduct or participation of the injured party, but is unfore- 
seen by him, it is to him, accidental, although it may be inten- 
tionally inflicted by the other party. Gaynor vs. Travelers’ Ins. 
Co.—Travelers’ Ins. Co. vs. Gaynor. (Ga.) 

“Used for passenger service” difference. Standard Accdt 
Detroit Mich. vs. Hite. (Okla.) 

Blood from ear a “visible sign’’ Goodes vs. 
mercial Travelers of America (Mo.) 

Where one single predominant agency is disclosed directly producing as 
a probable result the injury, which is accidental, and which oper- 
ates independently of all other like causes, the effectual means 
required by an accident policy, insuring against bodily injuries 
effected directly and independently of all other causes through ex- 
ternal, violent, and accidental means, exist; and it is not neces- 
sary to ascertain whether, in the chain of causation, another 
source less demonstrative or more ulterior in its origin might 
be found, which might more indirectly have a causal connection 
with injury. Bohaker vs. Travelers’ Ins. Co. of Hartford, 
Conn. (Mass.) 

Statement in application for a casualty insurance policy that insured 
was free from “intemperate habits’ meant, by the quoted words, 
when applied to intoxicants, the use of intoxicants to excess, that 
is, with considerable frequency and to an apparent degree, so that 
their use was customary rather than exceptional. Andrews vs. 
U. S. Casualty Co. (Wis.) ° 

Restriction in accident policy concerning “intentionally inflicted’ 
injuries, did not include death by homicide. Andrews vs. U. S. 
Casualty Co. ( Wis.) 

“Wound” defined. Robinson vs. Masonic Protective “Assn. (Vt.) 

Where policy conditions classified hernia as a disease or result of a 
disease and not an accident, insured is estopped to contend it was 
result of an accident, however it might be classified by medical 
experts. Though insured may have had predisposition to hernia, 
insurer was liable although policy limited liability to illness after 
date of issuance. Hilts vs. U. S. Casualty Co. 
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XII. Extent of Loss in Liability of Insurer. 


(A) 


MARINE INSURANCE. 


Insuring cargo for himself ‘‘or for account of whom it may concern.” It 
was not necessary to allege in the complaint, that there was 
any previous contract or arrangement between the carrier and the 
shipper. It is sufficient if he intended to insure their interest in 
the cargo for their benefit and such intention is established by the 
words in the policy “for account of whom it may concern.” 
Douglas Symers, suing on behalf of himself ete., respondents vs. 
Howard et al., executors, etc., appellants. (N. Y.) 


INSURANCE OF PROPERTY AND TITLES. 

Property is to be regarded as having been ‘“‘wholly destroyed” or a 
“total loss’? within the meaning of an insurance contract, no 
matter how great a portion thereof may remain unconsumed, 
if it is so injured that it must be torn down. Kinzer vs. Nat. 
Mut. Ins. Co. (Kan.). ° + 60¥ 90s we'ems 

Held there being no separate “valuation of the properties or distribu- 

: tion of the amount of insurance, the insurer is liable for actual 
loss of the property destroyed to the extent of $1,000.00, and 
the court rightly refused to deduct from the amount of recovery 
the value of the brick wall. Kinzer vs. Nat. Mut. Ins. Co. (Kan.) 

The cash value of the building destroyed is the fundamental fact to be 
established, and any evidence which has a legitimate tendency 
to prove that fact is admissible. Citizens Savings Bank & 
Trust Co. vs. Fitchburg Mutual Fire Ins, Co. (Vt.)...csccccece 

Where the coinsurance clause permitted by statute is attached to a 
policy of fire insurance, and the insured maintains insurance on 
the building to the amount which he is by such clause required 
to carry, in case of a total loss the insurable value as stated 
in the policy, and not the actual value at the time of the fire 
is the basis of determining the amount of recovery on the policy. 
Where the loss is partial, the insured is entitled to recover the 
actual amount of his loss, and this cannot be based on the insur- 
able value. Copano et al. vs. Fireman’s Fund Ins. Co. 
(Minn.) .... 2600.0 eCovevesce 

A tenant erecting a building on the premises, though the lease con- 
tained no privilege of renewal and provided for a reversion of 
the building to the lessor at the end of the lease, and procuring 
an insurance on the building which is destroyed before the end 
of the term, may recover the value of his interest in the building 
and not the value of the building. Sievers vs. Union Assur. So- 
ciety of London (Cal.) 

Contractor insuring building partially “in existence. when contract 
is made, entitled to recover value of building at time of fire, 
minus its value when he commenced work. Sammons et al. 


440 


vs. Amer. Home Fire Ins. Co. et al. (S. C.)........ reerrer 


Under policy providing that insurer should not be liable beyond actual 
cash value of property and in no event exceed cost to insured to 
repair, or replace, measure of damages was cost of replacing prop- 
erty, less salvage, which would be difference between fair and 
reasonable market value before and after fire; “actual cash 
value” being fair market value. Farmers’ Mercantile Co. vs. 
Farmers’ Ins. Co. (lIowa.) 


There is a wide distinction between “coinsurance” and “concurrent 
insurance’; the latter term being used to designate insurance 
placed in other companies covering the same risk, while there 
is no “coinsurance” where the insured does not bear a proportion 
of the risk. aeons et al. vs. nes re Ins. Co. 


his policy bears to all the iamacnians caaeeee. Taber vs. Con- 
tinental Ins. Co. et al. (Mass.) 

Violation of insurance law in soliciting membership for insurance 
organization. Copy of constitution filed with insurance company 
inadmissible. Commonwealth vs, Merrill. (Mass. ) 

Concurrent insurance. Held on statements of fact that owner’s recovery 
on first policy was not limited to loss or damage of his interest in 
property since second policy was an independent one and one in 
which he had no interest. Smith et al. vs. Amer. Ins. Co. 
(Mich.) 


A reasonable and substantial compliance with the provision vanteten 
separation of damaged and undamaged property is all that is 
required. yreengrass vs. No. River Ins. Co. (N. Y.) 

Where insured after loss fails to separate damaged goods from un- 
damaged, etc., but on contrary sells goods before insurer has oppor- 
tunity to inspect, unless compliance has been waived, it will bar 
recovery, these acts constituting breach of policy. Farmers’ 
Mercantile Co. vs. Farmers’ Ins. Co. (Iowa.) ceccccsces 

Separation of goods “forthwith” means within reasonable time consider- 
ing all circumstances attending loss. Farmers’ Mercantile Co. vs. 
Farmers’ Ins. Co, (Iowa.)...... seeses 
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Violation of insurance law in soliciting membership for insurance 
organization. Copy of constitution filed with insurance company 
inadmissible. Commonwealth vs. Merrill. (Mass. ) 

When thirty days’ credit was given plaintiff in which to pay the 
premium on a policy, and a total loss was sustained before the 
premium become due, defendant was entitled to a deduction of 
the premium from the amount payable under the policy. Inter- 
state Fire Ins. Co. vs. McFall (Va.).......... 


GUARANTY AND INDEMNITY INSURANCE. 

A provision in the policy that no action shall lie against the company 
“unless brought by the assured for loss or expense actually sus- 
tained and paid in money by him after trial of the issue,” 
.pplies only in case the company denies liability and refuses 
to defend. Patterson vs. Adan (Phila. Casualty Co. et al. Gar- 
nishees.) (Minn.)....cccee ceocce 
that the payment to satisfy the judg zment for the “employee's 
injuries was sufficient, though not in money, so that the employer 
could recover over against the insurance company on the policy. 
Herbo-Phosa Co. vs. Phila. Casualty Co. (R. I. seee 
experience clause of a credit insurance bond, which provided that 
the insurer should be liable for an amount not exceeding the 
“highest previous indebtedness” for goods shipped within twelve 
months prior to the shipping of the first item upon which loss 
should occur, the phrase quoted meant the higher indebtedness 
which had been paid, and not merely the highest indebtedness 
contracted. A policy covering credits was not liable for interest 
on the amount of loss prior to the time that the defaulting debtor 
was chargeable with interest. Pringle Bros vs. Phila. Cas- 
ualtv Co. (N. Y. cc cccccccccccccecce 

Policy indemnifying against loss from liability ‘covers expenses of de- 
fending action. Harbor & Suburban Bldg. « Savings Assn vs. 
Employers’ Liability Assur. Corp. Ltd. of London, Eng. (N. J.).. 

Policy indemnifying contractor against loss imposed by law for dam- 
ages on account of bodily injuries covers liability for injury to 


1306 


200 


188 


pedestrians. Kibler et al. vs. Maryland Casualty Co. (Wash.)..1390 


Where debtor liable on a judgment for death of another held a policy 
insuring him against such loss on condition that he pay judgment 
within ninety days from date of entry, and procured a satisfaction 
of the judgment by delivering to administrator of decedent his 
unsecured promissory note, which was accepted by and with 
consent of probate judge the giving of the note was a payment 
of the judgment within the policy, in absence of direct and 
cogent proof that it was given in bad faith. The fact that judg- 
ment was not paid within 90 days after entry in court below does 
not relieve company from liability where it was paid within 90 
days after affirmance of judgment upon appeal prosecuted by 
insurance company in accordance with provisions of policy. 
Taxicab Motor Co. vs. Pacific Coast Casualty Co. of San Fran- 
cisco, Cal. (Wash.) 

Where the surety of a building contractor, acting through ‘its author- 
ized agent, induced a materialman contracting with the contractor 
to furnish materials, to ship the materials by agreeing with the 
materialman’s agent to pay therefor out of money the surety 
was entitled to receive on contractor’s account, and the material- 
man shipped the material in reliance thereon, surety receiving 
more than sufficient to pay for the material, was liable therefor. 


National Surety Co. vs. American Compound Door Co. (Tex.)..1576 


Where a surety company executed a bond for the sum of $25,000 to 
guarantee the performance of a contract by third party, the 
measure of surety’s liability upon breach is not the sum specified 
in the bond but actual damages. Williams vs. Pacific Surety Co. 
et al. (Ore. 

Where liability company refused to defend assured was not only en- 
titled to recover costs and attorney’s fees paid in Gefense of 
action in court, but it was also entitled to recover costs and at- 
torney’s fees expended on appeal of case to Supreme Court 
John B. Stevens & Co. vs. Frankfort Marine, Accident & Plate 
Glass Ins. Co.—Frankfort Marine. Accident & Plate Glass Ins. Co. 
vs. John B. Stevens & Co. (U. 


INSURANCE. 

that such illustration blank was not a guaranty that the society 
would pay the surplus estimated therein at the end of the 
tontine period, or any particular amount of surplus; and hence 
insured, at the end of the tontine period, could not recover the 
surplus so estimated, but could only recover the surplus earned 
during his tontine period and apportioned to the policy by the 
society. O’Brien vs. a Life Assur. Society of the U. S. 
(Mich.) . 

The relation between the holder “of. a tontine policv “and the insurance 
company issuing it is not of a fiduciary character, and the com- 
pany does not hold the accumulated profits as a trustee. Equi- 
table Life Assur. Society of U. S. vs. Weil (Miss.).....cccccees 
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The plaintiff under his evidence, is entitled to recovery under his policy 
one dollar for each and every member in good standing. Stanley 
vs. Sterling Mut. Life Ins. To. ceccece 

Under statute providing that in all suits upon policies of insurance on 
lives it shall be no defense that insured committed suicide unless 
contemplated when making application, and that any stipulation 
in policy contrary shall be void, a provision in a life policy 
that if insured committed suicide insurer would pay one-fifth 
of the amount is of no effect. Harms vs. oar & eo Co. 
of N. Y. (Mo.) << 


(E) ACCIDENT INSURANCE. 


Insured, holding a special occupation policy which provided payment 
at the rate of $10.00 per week for the number of consecutive days 
after the first seven that he was necessarily confined within the 
house, and therein regularly visited by a physician. Held that 
the insurer was liable for four week’s a at $10.00 a 
week. National Life Ins. Co. vs. King (Miss.). 

A life policy provided that the insurer should not “be liable to a 
member for disability while convalescent from any disease, 
but should accept liability only for the actual time the member 
was necessarily and ‘“‘continuously confined” and totally unable 
to follow his or her vocation. Held that such provisions did 
not require that the insured be confined to his bed in order to 
collect benefits, but it was sufficient if he was continuously con- 
fined to his house and was totally unable to follow his vocation. 
Home Protective Ass’n vs. Williams (Ky.) eecccce 

Held that insured was entitled to recover.for total disability, “notwith- 
standing the three days of activity. Continental Casualty Co. 
vs. Matthis (Ky.) cooe 169 

The evidence shows that he was confined to his bed for seven con- 
secutive days, and we find no provision in this policy which 
excludes the first week of sickness from the benefits of the in- 
demnity. National Life Ins, Co. vs. King (Miss.) 164 

The insured could collect benefits if his sickness was such as. would 
reasonably confine a person continuously to bed or substantially 
so confine him. Home Protective Ass’n vs. Williams (Ky.).... 228 

“Total disability.’’ It exists, although the insured may be able to per- 
form a few occasional or trivial acts relating thereto, if he is 
not able to do any substantial portion of the work connected with 
his occupation. Continental Casualty Co. vs. Wynne (Okla.).. 466 

In the event of a total loss, no claim shall exist for compensation other 
than that specifically provided. Gen. Acce., Fire & Life Assur. 
Corp., Ltd., vs. Stedman (Tex.) 652 

“Unnecessary exposure to obvious risk or * @anger,” should be 
strued to mean gross or wanton =e Walter vs. Peoples 
Health & Acc. Ins. Co. (Mich.) ‘(ops tenee. std dest env aseene Oe 

Held, that the fact that insured was personally “trying to adjust the 
tank when killed did not deprive him of his status as a super- 
viser. Miller vs. Mo. State Life Ins. Co. (Mo. 762 

Casualty company not liable for double indemnity where insured 
was injured previous to actual firing of building. Maryland Cas- 
ualty Co. vs. Edgar tT - vee heed 

Accident insurance not a mere contract or Suttles vs, 
Railway Mail Assn. (N_ Y.) 3 

In suit on accident policy providing that if injury causing loss results 
wholly or in part from intentional act of insured or any other 
person, insurer’s liability shall be but one fifth of the amount 
otherwise payable, plaintiff's recovery is limited to one-fifth 
where evidence shows that insured was intentionally struck in 
face by another person who did not intend to kill him but that 
insured fell backward, striking his head on the pavement and 
fatally fracturing h‘s skull; injury to his face by the initial 
blow not being serious. Ryan vs. Continental Casualty Co. (Neb.).1380 

Held, Clause limiting company’s liability in case of hernia occurring 
within sixty day period construed most strongly against company, 
provided no limitation in case a hernia resulted within sixty 
day period in which case company was liable for full indemnity, 
Bates vs. German Commercial Accident Co, 
disability from date of accident should be construed to mean 
total disability within twenty four hours after the accident, since 
to construe it as meaning a calendar day would be so unreason- 
able in some cases as to render it almost certain such a construc- 
tion was not contemplated by the parties. Robinson vs. Masonic 
Protective Assn. (Vt.) 


XIV. Notice and Proof of Loss. 


(A) REQUIREMENT IN GENERAL. 


Where an accident policy required written notice of injury within 
fifteen days after the accident, and insured sustained an injury 
and was so dangerously ill after the expiration of six days after 
the accident that he was unable to give notice, the mere fact that 
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from the third to the sixth day after the accident he had mental 
and physical capacity to give notice, and did not do so, did not 
release insurer. Continental Casualty Co. vs. Matthis (Ky.)..... 

A requirement that proofs of loss must be furnished ‘‘as soon as pos- 
sible’ after loss means that they must be presented within a 
reasonable time, and have due regard for all the circumstances. 
Great Amer. Co-op. Fire Ass’n vs. Jenkins (Ga.) 

A provision of a fire policy requiring proof of loss to be furnished with- 
in sixty days after the loss is valid. Hatcher vs. Sovereign Fire 
Assur. Co. of Canada (Wash.) esses eee 

“Immediate Notice” of loss under an inde smnity insurance ‘policy means 
no more than that degree of promptitude which is reasonable 
under the circumstances. Nat. Surety Co. vs. Western Pac. Ry. 
Co. 

Notice of injury giver to local agent is sufficient notice. Royal Cas- 

ualty Co. vs. Nelson (Tex.) 

Provision requiring notice within ten days void where conflicting with 
statute. Royal Casualty Co. vs. Nelson (Tex.) 

Failure to give early notice at the most merely authorized the insurer 
to declare a forfeiture for that cause. Brix vs. American Fidelity 
Co. 

Where “loss, if any, — payable to mortgagee as his interest may ap- 
pear,’”’ mortgagee is not precluded from recovery because mort- 
gagor refused o mi ike proof of loss. McDowell vs. St. Paul F. & 
M. Ins. Co. N. 796 

Notice of accident required “at once’’ must be given immediately. 
Empire State Surety Co. vs. Northwest Lumber Co. (U. S.).. .... 878 

Requirement of immediate notice of sickness upheld. Blunt vs. Natl. 
Fid. & Cas. Co. (N b. cocskaae 

Failure to furnish proofs of loss forfeits rights of insured. 
Queen of Arkansas Ins. Co. vs. Laster (Ark.) 

Notice of sickness may be delivered to agent and in turn sent by him to 
company. Blunt vs. Natl. Fidelity & Casualty Co. (Neb.)......1122 

“Immediate notice’ on liability policy requires notice given with due 
diligence and within a reasonable time. Natl. Paper Box Co. 
vs. AStna Life Ins. Co. (Mo.) 

Written notice in lieu of telegraph given five days after discovery of 
default sufficient where failure to telegraph did not specifically 
exempt company from liability. Dixie Fire Ins. Co. vs. Am- 
erican Bonding Co. (N. C. 

Under contract as pleaded failure to furnish proofs of loss did not 
operate as forfeiture. Wilson et al. vs. German-American Ins. 
Co. (Kan.) 

Notice of accident given by physician, due to infection incurred, five 
months after injury but as soon as he learned that his sight was 
destroyed, was sufficient. Maryland Casualty Co. of Baltimore vs. 
Ohle (Md.) 

Held, refusal of legal owner to sign proofs of loss did not affect plain 
tiff’s rights although policy required proofs to be signed by the 
insured. Alezunas et al vs. Granite State Fire Ins. Co. (Me.).. 

“Immediately” used in connection with notice on liability policy did 
not mean “instantly,’”’ and did not require insured to give notice 
before insured itself had knowledge of accident. John B. 
Stevens & Co. vs. Frankfort Marine Accident & Plate Glass Ins. 
Co. Frankfort Marine, Accident & Plate Glass Ins. Co., 
John B. Stevens & Co. (U. 


FORM, REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOFS 


A witness who testified that he was acquainted with the building, 
knew to some extent the rental value of like property, and had 
informed himself as to the rental value of the property in ques- 
tion, was properly permitted to testify as to the value of the 
building and lot and the value of each separately. Citizens’ Sav- 
ings Bank & Trust Co. vs. Fitchburg Mutual Fire Ins. Co. (Vt.).. 

Where a life insurance company issues several policies on the life of in- 
sured and none of them require separate proof of death of the 
insured, such proof of death made to the company under one of 
them suffices. Bohles vs. Prudential Ins Co. of Amer. (N. J.).... 

Where insured after fire did everything in his power to furnish verified 
statements showing cash value of each item and amount of loss 
thereon insurer was liable on policy, notwithstanding waiver 
agreement made subsequent to loss. Ohio Farmers’ Ins. Co. vs. 
Glaze. (Ind.) ecccccce 

Under the clause requiring separation of undamaged goods, inventory, 
ete., insured was required to furnish a statement of damaged 
property remaining after fire, but not to do that which was prac- 
tically impossible and make a complete inventory of articles in 
store previous to fire. Where insured acts in good faith and 
discloses such information as insurer requests, proof of loss 
provision should be liberally construed. Where insured sub- 
mitted information he had secured duplicate invoices of pur- 
chases before a fire and a magistrate’s certificate concerning loss 
he was entitled to recover although inventory was not complete. 
Bingell vs. Royal Ins. Co., Ltd. of Liverpool, England, et al. (Pa.)1636 
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(C) EFFECT OF STATEMENTS AND PROOFS. 


If insureds’ proof of loss and their testimony were false and fraudulent, 
no recovery can be had. Pottle et al. vs. L. & L. & G. Ins. Co, 
(Me.) cocce 687 
100 per cent overestimate of loss did not "justify court in rendering 
judgment for defendant where insured had no positive means of 
determining value of goods destroyed. Where loss ts capable 
of more or less ascertainment, gross over-valuation compels 
court to determine as matter of law that intentional fraud was 
intended, but evidence must be conclusive against mistake or 
misapprehension. Simon Cloak & Suit Co. vs. Aftna Ins. Co. 
CN... ¥.} “0 soccveesckOGh 
Where policy of insurance upon live stock merely ‘providea. ‘for notice 
of loss to secretary or nearest director within seven days pro- 
visions of the code as to notice of loss were waived. Kinney vs. 
Farmers’ Mutual Fire & Ins. Society of Kiron, (Iowa.)..........1414 


ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 


Requirement of early notice of injury in accident policy is for benefit 
of insurer and can be waived by it. Waiver cannot be recalled so 
as to declare a forfeiture. Brix vs. American Fidelity Co. (Mo.).. 

Held, that the company could waive any right given it under the agree- 
ment, so that the agreement would not prevent insured from 
afterwards relying upon an express waiver by the company’s 
agent of a provision requiring proof of loss within sixty days 
after the loss. Hatcher vs. Sovereign Fire Assur. Co. (Wash.).. 

A waiver of provision of a fire policy, requiring proof of loss to be fur- 
nished within sixty days after the loss, is effectual, though the 
conduct constituting such waiver occurs after the sixty days pro- 
vided in the policy. Hatcher vs. Sovereign Fire Assur. Co. 
COO) sk oecnauive Pe ee re ee eT eee oveceee recuse 

Unless there is a bona fide attempt by an insurer. to ‘adjust a loss 
under a policy of fire insurance, by an offer to pay a sum ap- 
proximating the loss sustained there is an “absolute refusal to 
pay,” within the meaning of section 2490 of the Civil Code of 
1910. Great American Co-op. Fire Ass’n vs. Jenkins (Ga.)...... 

A denial of liability is a waiver of notice. aon Casualty Co. 
vs. Matthis (Ky.) oc cccccccece 

The reception and retention by the insurer, "Without objection, of 
proofs of loss, is a waiver of the right to defend a suit for loss 
upon the ground that the proofs furnished were not in strict 
compliance with the requirements of the policy. Great Amer, 
Co-op. Fire Ass’n vs. Jenkins (Ga.)... 4 

Fire insurance company’s failure to furnish insured blanks within the 
time stipulated by the policy is a waiver of the condition re- 
quiring insured to make proofs within the time. Before the 
time for filing proofs had expired, and the court fixed a time 
within which creditors were required to file petitions establishing 
their claims, that order superseded the requirement of filing 
proofs of loss. Gleason et al. vs. Prudential Fire Ins. Co. (Tenn.) 

An insurer who repudiates a policy, and denies liability because there 
was no valid policy in force at the time of the loss, is in no po- 
sition to show that the insured has lost his rights thereunder 
by failing to give immediate notice of loss, as required by the 
policy. Singer vs. Nat. Fire Ins, Co. of Hartford, Conn. (N. Y.) 

An unqualified denial of liability under the trust clause of a fire in- 
surance policy waived the proof of loss stipulated for by the 
policy. Czerweny vs. Nat. Fire Ins. Co. of Hartford (N. Y.).... 

It was not necessary to notify the insurer of a second action brought 
for the same cause after the voluntary dismissal of the first 
action. Butler Bros. vs. American Fidelity Co. (Minn.). 

Failure to file proofs of loss no bar to recovery where company ‘failed 
to issue policy contracted for. Chenier et ux. vs. Ins. Co. of 
No. Amer. (Wash.) 

Requirement of early notice of injury “in “ace! ident policy” is for benefit 
of insurer and can be waived by it. Waiver cannot be recalled so 
as to declare a forfeiture. Brix vs. American Fidelity Co. (Mo.).. 

Requirement of early notice was waived where defendant’s general 
agent denied all liability at time notice was served but later sent 
check in form of sees in full which was rejected. Brix vs. 
American Fidelity Co. (Mo.) 

Where an insurer denied liability on the ground that the policyholder 
was delinquent in payment of premiums it cannot upon suit by the 
insured defend on the ground of delay in making proof of loss and 
giving notice. Elliott et al. vs. Home Mut. Hail Assn. of Cherokee, 


The act of the company in ‘denying “Hiability upon the ground that there 
had been a forfeiture because of failure to pay the premium is 
a waiver of the conditions as to furnishing proof of death. 
Bohles vs. Prudential Ins. Co. of Amer. (N. J.) eceece 

By accepting proofs of death furnished by the beneficiary under a life 
insurance policy, the insurer waives the right to set up in defence 
to an action upon the policy that proofs of death were not fur- 
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nished in compliance, with a _ stipulation therein contained. 
Stanley vs. Sterling Mut. Life Ins. Co. (Ga.)... 

Stipulation in policy that no agent may waive any condition unless by 
written endorsement refers only to conditions essential to making 
contract binding in first instance and to its continuing force 
and obligation but after loss agent with power to adjust may 
waive proof as required by policy. Ohio Farmers’ Ins. Co. vs. 
Glaze (Ind.). 

Denial by company of liability made ‘proof of loss immaterial. 
mercial Union Fire Ins. Co. vs. King (Ark.) 

Insurer after twice receiving notice of death of insured advised 
beneficiary policy would be paid; provisions which required 
proofs of death upon company’s form and for action to be com- 
menced within specified period were waived. Continental Cas- 
ualty Co. vs. Hunt (Ind.) 

Adjuster said ‘‘we have all the proof we want.” This waived proofs of 
loss. Queen of Arkansas Ins. Co. vs. Laster (Ark.) -1173 

Admission of liability by company waives proof of death. 
vs. Equitable Life Assur Society of the U. S. (S. C.) 

Letter of adjuster may be construed as waiver of proofs of loss and 
denial of liability. Queen of Arkansas Ins. Co. vs. Laster. 


Objections ‘to proof of. loss where general objections’ are first made and 
no proof supplied insurer will be deemed to have waived any fur- 
ther rights to object. Foiles vs. Detroit F. & M. Ins. Co. (Mich.)..1143 
Proof of loss waived by company denying within said time liability 
upon other grounds than failure to furnish proof of loss. Okla- 
homa Fire Ins. Co. vs. Wagester. (Okla.) - -1347 
An insurance company which retains proofs of loss without objection for 
over a month will be presumed to have waived defects. Bingell 
vs. Royal Ins. Co. Ltd. of Liverpool, England et al, (Pa.)......1636 
Objection that proof did not state by whom insured building was used, 
as required by policy, waived in absence of object‘on. Alezunas 
et al. vs. Granite State Fire Ins. Co. (Me.) 


Adjustment of Loss. 


ADJUSTMENT AND SETTLEMENT. 


In the absence of waiver or estoppel, the plaintiff’s rights in such 
case were not affected by a settlement between the insured and 
the insurance company with knowledge of the claim of plaintiff's 
assignor. Czerweny vs. Nat. Fire Ins. Co. of Hartford (N. Y.).. 

Although the compromise of a disputed claim is supported by a suffil- 
cient consideration, the payment of part of a liquidated sum 
due on an insurance policy in settlement is not. Biddlecom vs. 
Gen. Acc. Assur. Corp. (Mo.) eee 

By accepting proofs of death furnished by the beneficiary under a life 
insurance policy, the insurer waives the right to set up in defence 
to an action upon the policy that proofs of death were not fur- 
nished in compliance, with a _ stipulation therefMm contained. 
Stanley vs. Sterling Mut. Life Ins. Co. (Ga.) 

Misrepresentation is not proper defense, where the insurer did not rely 
upon the misstatement, and where it was perfunctorily made, 
without any fraudulent intent. Springfield F. & M. Ins. Co. 
vs. Peterson (Neb.) 843 

Misrepresentation of foreign law is misrepresentation of fact. Travelers’ 
Protective Assn. of Amer. vs. Smith. (Ind.) covecekaee 


APPRAISAL AND ARBITRATION. 


If the insured makes demand for appraisement, and it is refused, he 
may then bring an action on the policy. When appraisal has been 
required, the word “required” implies more than the existence 
of some fact making a thing necessary, and includes a request 
or demand as an element of the necessity. American Ins. Co. 
of Newark, N. J. vs. Rodenhouse (Okla.) 

Policy providing for appraisal of loss required no notice “of time and 
place of appraisal. Each appraiser knew time and place, at- 
tended, and property was not in such condition as to require 
presence of parties. There was no necessity to notify them. 
Harmon vs. Stuyvesant Ins. Co. 

Appraiser first appointed by adjuster "remained duly qualified, 
though second appraiser was named. Harmon vs. Stuyvesant 
Ins. Co. 

Award of jury not excessive. 
et al. (Minn.) 

Where in an appraisal, the insured is not permitted to introduce evidence 
as to the extent of his loss, the award is not binding upon him 
Etna Ins. Co. vs. Jester. (Okla.) -. 1148 

Immaterial whether persons who fix amount of loss are called referees 
or appraisers, and whether their decision is called an award or 
an appraisal. Hanley et al vs. Actna Ins. Co. (Mass.) ---1628 

Referees not required under statute to receive evidence upon amount of 
loss, but they may determine it in any way which in the exercise 
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of an honest discretion they think wise. Where building is wholly 
destroyed it would ordinarily be a wise exercise of discretion for 
the referees appointed to ascertain the amount of the loss, 
to determine it in the usual way in which civil cases are tried 
by referees. Hanley et al. vs. Adtna Ins, Co. (Mass.).......... 
In an action upon an award of referees, a report by the superior court 
which states that if the award was invalid, judgment was to be 
rendered for the company is not to be approved, where the time 
has expired within which the insured could institute action. 
manioy et al. Ve. ADtna END. CO. CHARB.) .ccccccccvecetsenscece 


(Cc) ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


After having elected to rebuild, then refuses to rebuild, then demands an 
appraisement, which the insured declines to acc2pt, and the in- 
sured then reconsiders and offers to enter into in appraisement, 
which the insurer declines to accept, the right of appraisement 
is waived. Gage vs. Conn. Fire Ins. Co. of Hartford, Conn. 
[MG?  anewedes” <20sReaee SEP eCARRRSES. Saree eae ° covcesee 

Failure of an insurer to demand an appraisement is a Waiver of the 
requirement in a policy of fire insurance that suit can be brought 
only within a specified time after an award by appraisers. Great 
American Co-op. Fire Ass’n vs. Jenkins (Ga.)......eseeseee08 

Where insurer repeatedly demanded appraisal and it was had, it could 
notafter having refused to pay appraised loss, contend that as 
the loss was total, there was, in view of the valued policy statute, 
no ground on which to base appraisal. Harmon vs. eee 
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If insurance company rests upon validity of its award, it w aives its 
right to have a second appraisal. 4Ztna Ins. Co. vs. Jester. 
2 eer rae er Pete seers Te ee Te Te eee ee Oe eee 

Requirement in tornado policy as to exhibition of remaining property 
waived when it refused_.to examine same for ten days after request 
from defendant, discfaiming liability under policy. Fidelity 
Phenix Fire Ins. Co. of N. Y. et al vs. Abilene Dry Goods Co. 
Cr Eo Oe 6666 6 RKO A CS RMORESS ONS UCER CS, ERORGERS, 2 6R aleOR 


XVI. — to Proceeds. 
(A) NSURANCE OF PROPERTY 
q1) ‘Coula not recover under the mortgage clause for at that date the policy 
was issued they held no mortgage or other insurable interest 
on the property and cannot bring themselves within the terms 
of the policy. Roper et al. vs. Fire Ins. Co. f Hartford et al. 
Ces Sd once e arsed), Ved aereeceekoe sis “Ora Chaneess  <veus eeeee 
A contract by mortgagor or purchaser under conditional sale contract to 
provide insurance as additional security, although he has 
violated it by taking the insurance in his own name, will be given 
effect in equity though a lien against the proceeds of the insur- 
ance efter loss. In Fre DTOR (CU; Bidescccccscs sevtve eeanconses 
“Loss, if any, first payable to mortgagee as his interest “may appear”, 
imports that the interest of the mortgagee is greater than that 
of a mere naked appointee. McDowell vs. St. Paul F. & M. Ins. 
Ch SIRs Reh ph ccden eens. CRRA Sa  BHARADAS Se 200 DES ENE VEC OO wOOe 
Policy making loss payable to a mortgagee, as his interest appears, 
insures owner's, and not mortgagee’s interest. Raw! vs. American 
Cont... ins. Co. (6. Crdiscncssaccnces snnven ctoers poseernes eee 
Assignee of first mortgage who, contrary to terms’ of ‘policy, turned 
proceeds over to mortgagor for rebuilding -with knowledge of 
rights of second mortgagee and vendor to have such sum ap- 
plied to mortgage debt made herself liable aoe the amount so 
turned over. Carlin vs. Frey et al. (N. Y.)...... Stis wn 6a coe eee 
Where carrier receives proceeds of insurance, for account of w hom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 
liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.)..... rere 
If a warehouseman insures goods for his customers and _ collects 
money from the insurer for loss of goods, he will hold fund so 
collected for the benefit of the insured customers, or those who 
may have succeeded to their rights subject to legitimate charges. 





Farmers’ Ginnery & Mfg. Co. vs. Thrasher et al. (Ga.)........ 1 


(2) The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins. 

Co. et al. (Tex.)..... eeececcsecce eocecccccceceeses 

An assignment of the proceeds “of. a ‘fre’ insurance policy need not be 
accepted by the company’s agent in order to become effective if 

the company had notice of the assignment. Prentice et al. vs. 
Security Ins. Co. @¢ Bl. (TOR). vcccccccccccccccvcveccees aueketes 
Where carrier receives proceeds of insurance, for account of whom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 
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liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.).....0.+00++..1068 
Under code providing that assignment of instrument which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. of Hartford, Conn. 
CORT vp oceces. aneceeeaeekan intiaksiiensS@HA eek ek beth aane a wane 984 
Direct notice of fraud perpetrated by life company’s agent on adminis- 
tratrix was given to company when only a few installments had 
been paid. ‘This, in connection with other facts, was sufficient to 
put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 


Bmpire Life Ins. Co. ve. Masta 66 ah. (GG) 6c cc ccsceccascavatens 1421 
Exemption of proceeds of life policy as against creditors of insured— 
Application of Kansas statute. In re Morse. (U. S.)........... - 1606 


LIFE AND ACCIDENT INSURANCE. 


In the absenee of a provision in a life policy authorizing insured to 
change beneficiaries, the beneficiary named has a vested interest 
in the policy from its issuance, but if it provides that insured 
may change the beneficiary, the latter’s interest is subject to in- 
sured’s right to make the change as provided in the contract. 
Indiana Nat. Life Ins. Co. vs. McGinnis (Ind.)............. +++ 63 
The beneficiary under a life insurance policy, which provides that the 
insured may change the beneficiary at any time, has no vested 
interest in the sum which might, in a contingency, become pay- 
able on the death of the insured. a vs. Thompson et 
Oh. Ci Webkvckacnccss cecccevense pueccns dewae (cae cocvsese OO 
Beneficiary option clause ‘permits. of, divesting of original. beneficiary's 
interest. Robinson et al. vs. New York Life Ins. Co. (Mo.).. 506 
An attempt, just before insured’s death to change the beneficiary which 
was complete except for a compliance with the rule of the com- 
pany, requiring the filing of the transfer with the company 
and the company’s acceptance and endorsement thereof, was 
sufficient to fix the rights of the ne Daugherty vs. Dau- 
Ohare 6 Gl WWicuscccccadcew, oicuwev o. cetaseheoebeans aueageaa ae 
Beneficiary has an interest in the policy, ‘which while subject to be 
defeated by a change of beneficiary, can be defeated only in 
the manner prescribed. Indiana Nat. Life Ins. Co. vs. McGinnis 
CRE Pe civics snes. ccusee sesecdenvnee! eonae ecece! sipeoun dees 768 
Absence of knowledge of fraud justified life ‘company in| paying policy as 
a valid obligation leaving plaintiff to deal with those who had 
actually defrauded her, or for whose benefit she advanced money 
in payment of premiums. Monast vs. Manhattan Life Ins. Co. eee 
CBR ELS -cckvctins ccndeune cttaedettu. sateceks aceuncucepns eseee 
Policy designating that proceeds” shall “go to” heirs in “case of death of 
beneficiary vests the interest. And holder thereof may sue there- 
upon. Hartung et al vs. Northwestern Mut. Life Ins. Co. (Mo.).1091 
Under statute policy made payable to “executors, administrators or 
assigns’? insurance is payable to surviving widow or children of 
decedent and is no part of decedent’s estate for purpose of 
paying debts or for distribution, and administratrix of decedent’s 
estate as such is not entitled to collect insurance. Sureties on 
bond of administratrix not liable for application of insurance 
actually collected by administratrix. Bradford et al. vs. Watson 
GR Gh AI i. oc cckkccn. ACER (ech eeembehee See rntanss Saseeeeen 1291 
Where a man who deserted his lawful wife and was living and cohabit- 
ing with another woman took out a policy in the latter’s favor, 
designating her as ‘“‘wife,’’ the contract being made wholly for 
her benefit, she is entitled to proceeds of policy. A person may 
insure his own life in favor of one having no insurable interest 
in his life. The fact that the beneficiary was named as “wife,” 
and had adopted his surname, does not affect her rights, for a 
person may adopt a ficitious name. Mutual Benefit Life Ins. Co. 
of Newark, N. J. vs. Cummings et al. (Ore.).......22200 cevces 1434 
When a life policy is issued and delivered, naming a beneficiary ‘without 
reservation of power on the part of the insured to change, an 
irrevocable trust is created. Mutual Benefit Life Ins. Co. of New- 
avk, MN. c. We. CUMIBIID OF OE CO Per wa cede rsdicwscenss va 1434 
Where policy was made payable to insured’s wife, delivered to her, and 
she paid premiums thereon, this was a settlement by the husband 
upon the wife, and created in her a separate estate. Marquet 
Ve; Miitna Life. Tie Co CROWD hoc cence séehardicceceticuasnceace 1706 
Held, there being nothing in record to show that it was the duty 
of the court to restore any property obtained by wife through 
husband during marriage a divorce decree did not deprive her of 
right to proceeds of policy, though it would have been otherwise 
had divorce been granted in Kentucky. Guthrie’s Ex’r. vs. Guthrie 
CRE decoaccsasmne  Gheaehes. Chtadere. «ncad seal eewthanen ensues ad 1730 
Under statute, divorced wife is not entitled to proceeds of life policy in 
which she was named beneficiary and which was paid up at the 
time of divorce, even though allowed to retain possession of policy 
itself. Sea Ve. COMPA. (Hy. dscccicc cocccces ceosee svechu sccees 1699 
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Where policy was made payable to wife, if living, otherwise to in- 
sured’s administrators, executors or assigns, her rights could not 
be divested during her life without consent. Marquet vs. 42tna 
Life Ins. Co. (Tenn.) 

(2) Held that in determining whether the amount of annual premium ex- 

ceeds $500 within the meaning of Domestic Relations Law, § 52, 
assessments paid to fraternal benefit societies, or benefit or as- 
sessment associations, should not be considered, especially as the 
provision of the Domestic Relations Law was first enacted in 
1840 (Laws 1840, c. 80), while the exemptions of the Insurance 
Law were not enacted until 1883 (Laws 1883, c. 175), and would 
have been unnecessary, except to exempt such insurance from the 

provisions of the earlier statute. Dominick vs. Stern (N. Y.)..... 389 
The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins. 

Co. et al. (Tex.). cacenee deeecnecsensae cocccccccccosccscce SBF 
An assignment of the proceeds of. a fire insurance policy need not be 
accepted by the company’s agent in order to become effective if 
the company had notice of the assignment. Prentice et al. vs. 

Geonrtty ine. Go. GO Gh. CTOE.) cnccccccvecccosss ccccccccccccoce C44 
Under code providing that assignment of instrument which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. of Hartford. Conn. 

TROD hat ewK RO eRVESEEASM F4CDSONEEULS RED ORE Veeco nae 984 
Direct notice of fraud perpetrated by life company’s agent on adminis- 
tratrix was given to company when only a few installments had 
been paid This, in connection with other facts, was sufficient to 
put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 

Empire Life Ins. Co. vs. Mason et al. (Ga.)......... eececccece «1421 



























INDEMNITY INSURANCE. 


Under indemnity policy of accident insurance providing that insured 
should be liable only for loss or expense actually sustained and 
paid by insured, and assured bankrupt company which paid 
nothing on account of plaintiff’s injury would not have been en- 
titled to recover from the insured; and hence there was no 
right of action against the insurer to which plaintiff could be 
subrogated. Pfeiler vs. Penn Allen Portland Cement Co. et al. 
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ACTIONS TO DETERMINE RIGHTS TO PROCEEDS. 


. Held that in determining whether the amount of annual premium ex- 
ceeds $500 within the meaning of Domestic Relations Law, § 52, 
assessments paid to fraternal benefit societies, or benefit or as- 
sessment associations, should not be considered, especially as the 
provision of the Domestic Relations Law was first enacted in 
1840 (Laws 1840, c. 80), while the exemptions of the Insurance 
Law were not enacted until 1883 (Laws 1883, c. 175), and would 
have been unnecessary, except to exempt such insurance from the 
provisions of the earlier statute. Dominick vs. Stern (N. Y.)..... 388 

The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins. 
Co. et al. (TOE.)..ccccee Ccpnese, we vee osewe ccsvcccccces GBT 
Where carrier receives proceeds of insurance, for account ‘of whom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 
liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.)..cccecceeees + 1068 
Under code providing that assignment of instrument which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. of Hartford. Conn. 
CID cs caret kins. | sak mieten bie Rte Le ee ae ee TR ate) tack aeaie a eatin 984 
Under statute policy made payable to “executors, administrators or 
assigns” insurance is payable to surviving widow or children of 
decedent and is no part of decedent’s estate for purpose of 
paying debts or for distribution, and administratrix of decedent’s 
estate as such is not entitled to collect insurance. Sureties on 
bond of administratrix not liable for application of insurance 
actually collected by administratrix. Bradford et al. vs. Watson 
ee Os rrr err re ee re ee ere 1291 
Direct notice of fraud perpetrated by life company’s agent on adminis- 
tratrix was given to company when only a few installments had 
been paid This, in connection with other facts, was sufficient to 
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put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 
Empire Life Ins. Co. vs. Mason et al. (Ga.)........ cooccdOee 


XVII. Payment or Discharge Contribution and Subrogation. 


(A) 


PAYMENT OR DISCHARGE 


Section 3 of Act 168 of 1908 does not apply to policies of insurance is-« 
sued before the law became operative, and that, if it so applied, 
it would be unconstitutional. Central papas we Ltd., vs. Niagara 
Fire Ins. Co. (La.) 

Statute making an insurer, 
after demand, liable a" pay the an with Seanad and aberanae 
fees for collection of the loss, requires a special allegation in 
the petition of demand and refusal to pay within the time 
prescribed. General Acc., Fire & Life Assur. Corp. vs. Lacy 
et al. (Tex.) obee ces 

Company not relieved of liability” for attorney’s fees "merely because 
it found some justification in proof of death, where its :ability 
was subSequently established. Fidelity & Casualty Co. vs. Meyer 
(Ark. ) 608 beeeees 6¢huk spsessonca GOD 

Amount of indemnity called ‘for by policy, which had been “destroyed 
by fire, neld sustained by evidence. Aitna Life Ins. Co. vs. 
Flour City Ornamental Iron Works (Minn.) cccccece O88 

Policy which provided that insurer should not be liable beyond actual 
cash value and in no event exceed cost to insured of repairing 
or replacing did not entitle company to repair or replace in lieu of 
payment. Farmers’ Mercantile Co. vs. Farmers’ Ins. Co. (lowa)..1026 

Penalty clause in statute for attorney’s fees not applicable to assessment 
companies. Natl. Life Assn. vs. Hagelstein. (Tex.).. 9%) 

Insurer who advances money to insured on conditions of presentation 
of claim to carrier for amount of loss and a refunding of 
amount on receiving payment from ee does not thereby 
pay policy or waive defenses. Kalle & Co. Inc. vs. Morton 
(N. Y.) +. +1053 

Damages seiasnnneeniad by statute which * permits ‘of ‘not over 10 per 
cent of sum due and attorney’s fees to plaintiff in action 
against insurance company where such company has vexatiously 
refused to pay a loss and providing that judgment shall be 
entered for aggregate sum found in verdict are punitive damages 
and not a penalty and must be stated separately in the plead- 
ings and in the verdict of the jury. Jones vs. Prudential Ins. 
Co. of America (Mo.)....... eecmis énenssensekOne 

Insurer may recover expenditures on effort to salve. Mannheim Ins. 

Co. vs. Charles Clarke & Co. (Tex.). seseaee 

Amount allowed as attorney’s fee for vexatious’ delay, without any ‘direct 
and positive evidence showing vexatious delay, not error, since 
jury had right to find vexatious delay from all the circumstances 
of the case. Stix vs. Travelers Indemnity Co. of Hartford, 
Conn. (Mo.) 

Under statute providing that jury may award damages “and attorney’s 
fee where there is vexatious delay on refusal to pay jury may 
conclude that delay was vexatious even though there be no direct 
testimony to that effect. Coscarella. vs. Metropolitan Life Ins. 
Co. (Mo.) 

Stipulation in life policy that in case of suicide insurer should be liable 
for one-fifth of the amount was invalid, and insurer was liable for 
full sum unless insured contemplated suicide at time of applica- 
tion, in which event insurer would not be liable for any amount, 
but insurer did not claim that insured contemplated suicide. 
Harms vs. Fidelity & Casualty Co. of N. Y. (Mo.) .1357 

Evidence demanded a finding that refusal of defendant to pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 
contrary to evidence. Georgia Life Ins. Co. vs. McCranie. (Ga.).1442 

Fraud practiced upon administratrix. Knowledge of company. Money 
paid through mistake of law, with full knowledge of all facts, 
cannot be recovered back unless it is made to appear that the 
person to whom it was paid cannot, in good conscience, retain it. 
Whitehurst vs. Mason et al. (Ga.) os sequen 

Act No. 168 oe not apply to fire policies issued before law “became 
operated and if so applied would impel obligation of contract by 
<hanaine its stipulation. Nothing to contrary was decided by 
the Supreme Court under a statute penalizing bad faith and 
business methods on the part of insurance companies to defeat the 
right of insured by contract of insurance. Central Glass Co. Ltd. 
vs. Hamburg-Bremen Fire Ins. Co. (La.) 


CONTRIBUTION. 

Where several insurers issue coinsurance on certain property by policies 
containing an 80 per cent coinsurance clause, the contracts of 
each being separate and independent, there is no concurrent lia- 
bility or right of contribution; each insurer binding itself to pay 
its proportion of the loss without reference to what may be paid 
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by others. Citizens’ Savings Bank & Trust Co. vs. Fitchburg Mu- 
tual Fire Ine. Ce. (VE )ecsescccccse cvs ‘ coccsce 106 
Presentation by be neficiary of policy to superintendent. with request for 
payment, superintendent denying liability, sufficient demand for 
payment. Coscarella vs. Metropolitan Life Ins. Co. (Mo.)........1292 


SUBROGATION. 


Held, that the cause of the fire and whether the railroad’s servant was 
in charge of the train from which the fire started were ques- 
tions for the jury. North River Ins. Co. et al. vs. Southern Ry. 
Co. (8. C.) 

The measure of recovery ‘is the full amount “of” the damage ‘sustained. 
Conn, Fire Ins. Co. vs. Chester, P. & Ste. G. R. Co. (Mo.). ° 

Where a lease by a railroad company exempted it from ability to “the 
lessee for fires, the lessee’s insurer can obtain no rights against 
the lessee upon the principle of subrogation. City of N. Y. Ins, 
Co. vs. Chicago, B. & Q. Ry. Co. (lowa) 

Under Pub. St. 1901, c. 159, 329 making the proprietors of railroads 
liable for damage from fire, and section 30, giving such proprie- 
tors an insurable interest in all property situated on the line of 
road exposed to such damage and section 31, entitling the pro- 
prietors to the benefit of any insurance effected upon such 
property by the owner, less cost of premium and expense of re- 
covery, insurance company is precluded from recovering from the 
railroad by subrogation the loss paid for property on the right of 
way destroyed by fire caused by the railroad; whether negligence 
caused the fire or not. Boston Ice Co. et al. vs. Boston & M. 
ee ee | eee eoeseees seeseeee ees 

The right of subrogation arises from the very nature of the contract of 
insurance as a contract of indemnity. Federal Ins. Co. et al. 
vs. Detroit F. & M. Ins. Co. et al. (U. S.). vecccccces 

Policy stipulating that any agreement by insured “with “any carrier 
providing that latter shall have, in case of loss for which he 
would be liable, benefit of insurance, shall discharge insurer 
from liability, etc. rendered unenforceable by agreement in 
bill of lading that any carrier liable for loss shall have benefit 
of any insurance so far as same shall not void policies. Kalle 
& Co., Ince. vs. Morton (N. Y.) occcee ck058 

No subrogation in accident insurance. Sutties’ vs. “Raliway Mail Assn. 
(N. Y. 

Erroneous charge. 
lodge for embezzlement of officer of subordinate lodge it 
became subrogated to the right of the grand lodge to assert a 
claim against the company. The grand lodge had no further in- 
terest in or control over the cause of action against the bank, or 
any power to prevent the prosecution thereof. Bateman vs. Sar- 
bach et al. (HAN.)..ccscccee sevens VeON.be4). 06008 S 900 85 VES ReEe 

Evidence demanded a finding that refusal of “defendant to pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 
contrary to evidence. Georgia Life Ins. Co. vs. McCranie. (Ga.).1442 


XVIII. Action on Policies. 


(A) RIGHT OF ACTION AND DEFENSES. 


A tornado policy provided that the insurer should indemnify the in- 
sured against loss in a certain amount not exceeding the cost 
of repairing or replacing the injured property, reserving to 
the insurer the option to repair. After a loss the insu.er noti- 
fied the insured of its election to rebuild, but did nothing towards 
rebuilding. The insured sued upon the policy. Held that, while 
the election of the insurer was binding upon it, it did not dis- 
charge liability under the policy; and the action was properly 
brought. Gage vs. Conn. Fire Ins. Co. of Hartford, Conn. (Okla.) 
Only the courts can determine whether a particular suit is groundless, 
according to the averment of the declaration. If no defense had 
been made, there would have been a judgment by default, and the 
case submitted to a jury to assess damages. So. Knoxville Brick 
Co. vs. Empire State Surety Co. (Tenn.)..... as coccce S08 
An award is not a condition precedent. American “Ins. Co. of Newark, 
N. J. vs. Rodenhouse (Okla.)........... «. . ee 
Held that it is as much the duty of the insurer as" ‘the “insured to 
demand an appraisement; and in case no appraisement is re- 
quested by either, and the company refuses to pay the loss, the 
insured will not be precluded from her right of action by reason 
of failure to demand the appraisal. Rochester German Ins. Co. 
vs. Rodenhouse (OK1a.).....6 seseeeeeesees coeccscccecscescese SOB 
If the actual loss is proved to be greater than the’ amount of the in- 
surance, a reference to arbitrators is not a condition precedent 
to recovery; but if the actual loss is less than the amount of 
the insurance, such reference is a condition precedent to re- 
covery. Oppenheim et al. vs. Fireman’s Fund Ins. Co. (Minn.) 297 
Proof of loss must be filed or suit cannot be maintained. Com- 
mercial Union Asse. Co. Ltd. vs. Shults. (Okiia@.)......ccceeeeeceee T48 
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When litigation may arise on a policy between the insured and any 
one or more underwriters, the suit in which summons is first 
served in a court of record shall be a test suit. South Bay Co. vs. 
Merrill (N. 

Requirement of immediate notice of sickness upheld. 

Fid. & Cas. Co. (Neb.) 

Validity of assignment cannot be questioned by defendant. Dahrooge 
vs. Sovereign Fire Assur. Co of Canada (Mich.) 

Tender of all premiums collected essential where fraud is the defense. 
Meridian Life Ins. Co. vs. Dean. Ala. euesneneae 


(B) JURISDICTION AND VENUE. 


An act of the Legislature providing that actions on policies of “‘life, fire, 
and marine insurance’? may be brought either at the domicile of 
the insurance company or the place where the loss occurred, does 
not give one claiming under an accident policy the right to sue 
an insurance company at place where loss occurred, instead of at 
its domicile. Nolan vs. New Orleans Casualty Co.—In re New 
Orleans Casualty Co. (La.) 

Contiguous County. Kesler vs. Farmers’ Mut. 

Assn. (Iowa.) Lene, Eeee oe ees . 

Action of life policy transitory. Hartung et al. vs. Northwestern Mut. 
Life Ins. Co. (Mo.). 


TIME TO SUE AND LIMITATIONS 


Time during which a test case, brought in another state against an 
underwriter and dismissed, was pending, should be deducted in 
determining the 12 months period within which the action must 
be brought. South Bay Co. vs. Merrill (N. J.) 

Yearly limitation for suit.—A preliminary suit dismissed permits a 
later action to be started even after limitation expires. Tracy 
et al. vs. Queen City Fire Ins. Co.— In re Queen City Fire Ins. 
Co. (La.) 

Provision of fire policy stipulating that no suit or action shall be sus- 
tained unless commenced not later than six months after loss or 
damage rendered void by section 1128, Comp. Laws 1909. 
homa Fire Ins. Co. vs. Wagester (Okla.) 

Suit properly brought within one year and thirty days where policy 
provided suit must be brought within six months, where statute 
extended time to one year after cause of action accrues. Dixie 
Fire Ins. Co. vs. American Bonding Co. (N. C.) 

A clause in a contract for fire insurance executed May 25, 1908 on mer- 
chandise destroyed by fire on Nov. 9, 1908, that ‘No suit or action 
on this policy shall be sustainable in any court of law or equity, 
unless commenced within twelve months next after the fire,” 
was void at the date this contract was entered into, because of 
violation of law. Keys. vs. Williamsburgh City Fire Ins, 
Co. of Brooklyn, N. Y.; Keys & Keys vs. Mechanics’ & Traders’ 
Ins. Co. of New Orleans, La.; Keys et al. vs. Phoenix Ins. Co. 

. 1329-1340 

Where it was stipulated in policy that no suit should be maintainable 
unless commenced within 12 months after fire, an action brought 
after lapse of that period would be barred although it purported 
to be renewal of a previous action. Gross vs. Globe & Rutgers 
Fire Ins. Co. (Ga.) 

Provision requiring suit to be brought within one year is valid. 
vs. German Commercial Accident Co. (Vt.) 

An instruction that if insured’s loss of sight was caused directly and 
independently of all other causes through external accidental, 
and violent means, insurer was liable, but if the jury did not so 
find there was no liability, was sufficiently favorably stated the 
rule that, where an injury was caused by accident and disease 
there could be no recovery. Penn vs. Standard Life Ins. Co. 
(N. C.) eeenes Cocceccccceccacess 

Where insurer denied liability “thereon. it * waived ‘the provision fixing 
the time for the commencing of an action on the policy after 
proofs of loss, and an action brought before the time was not 
premature. Continental Casualty Co. vs. Matthis (Ky.)........ 

Plaintiff having pleaded the policy and performance of the conditions 
by insured, which defendant denied, defendant was entitled to 
rely on the provisions in question without specially pleading 
them; the case not being one of forfeiture of a policy already in 
existence but one of a contract of insurance, which had no 
existence until a time after the injury. eve vs. United 
States Health & Acc. Ins. Co. (N. Y.). * 

Evidence held to support a finding that the premium ‘was paid. Unter- 
harnscheidt vs. Mo. State Life Ins. Co. (Iowa) 

It was a question for the jury whether promissory notes for the’ amount 
of the first premium were given and accepted in payment of 
such premium. Unterharnscheidt vs. Mo. State Life Ins. Co. 
(Iowa). ceseeveces Ce cvcccsccsees eocccccce 

Evidence in an action on an accident. insurance policy held to raise 
a fair conflict on the question of whether insured came to his 
death by drowning or from an aneurism and a rupture of an 
artery, and to require the submission of the case to the jury. 
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Brinsmaid vs. Order of United Commercial Travelers of Amer. 


The physician designated testified that in the spring of 1910 deceased 
was treated irregularly for dyspepsia, and in October of that 
year presented symptoms of tuberculosis, for which he was treated 
during the winter. Held that, in the absence of any evidence 
reflecting on the credibility of the physician, his evidence showed 
a breach of warranty as a matter of law. Brunjes vs. Metro- 
politan Life Ins. Co. (N. J.) 
action on a fire policy, evidence held to require submission to the 
jury of a question whether a firm of attorneys had authority to 
receive payment of a premium note executed by plaintiff and paid 
to the attorneys before loss. Stubblefield vs. Planters’ Fire Ins. 
Co. (Ark.) 

The insurance company did not waive a provision of the policy that no 
action should be maintainable on it, unless commenced within 
six months after the death of the insured. Pate vs. Prudential 
Ins. Co. of Amer. (N. Y.) 

Where the by-laws of a mutual benefit association, which were by ref- 
erence, made a part of the accident insurance policy, provides for 
payment whenever a member in good standing shall, through 
external, violent, and accidental means receive bodily injuries 
which shall, independently of all other causes, result in death 
within a certain time from the accident, the burden is on the 
plaintiff in an action on a policy to show that deceased came 
to his death by such means. But it is also true that the burden 
is upon the defendant of showing that death resulted from one 
of the causes excepted by the contract of membership. Vernon 
vs. Iowa State Traveling Men’s Ass’n (Iowa) 

Held that the rule that if on one state of facts plaintiff may recover, 
and on another not, and the evidence tends no more strongly 
to prove the first state of facts than the second, no recovery can 
be had, did not apply because the burden was on defendant to al- 
lege and prove the facts limiting its ary £tna Life Ins. 
Co. et al. vs. Rustin (Ky.) 

If the evidence for the plaintiff was true, a prima facie case was made 
out for plaintiff. Actna Life Ins. Co. et al. vs. Rustin (Ky.). 

In this case the question of whether the loss was total or partial was, 
under the evidence, one of fact for the jury. Oppenheim et al. 
vs. Fireman’s Fund Ins. Co. (Minn.) cee 

The defense was forfeiture by failure to pay a premium note on 
maturity, evidence held to sustain a nonsuit. Sexton vs. Greens- 
boro Life Ins. Co. (N. C.)...... 

The plaintiff's evidence showed that the insurance fund had been “paid 
to the assignee of an equitable interest justifying the payment 
under a clause of the policy, the complaint was properly dis- 
missed. Pate vs. Prudential Ins. Co. of Amer. (N. Y.) 

Evidence tending to show that he either shot himself or procured 
some one to shoot him, instructions that if the wound causing 
his death was inflicted accidentally, either by himself or another, 
or intentionally by another without his consent or procurement, 
the law was in his favor, but if he committed suicide, sane 
or insane, or if the wound was inflicted intentionally by another 
with his consent or procurement the law was for defendants, 
and the jury should find properly submitted the case as made 
by the evidence. Attna Life Ins. Co. et al. vs. Rustin (Ky.).. 

It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the building. Lebanon Co. vs. Franklin Fire Ins. Co. 
of Phila. (Pa.) 

Reasonable provisions in an insurance policy, limiting the time for suit 
thereon, are valid, and unless waived, are binding upon the 
parties. Held, that in the absence of waiver, or of any excuse 
for the delay, the action was barred by the limitation in the 
policy. Harvey vs. Fidelity & Casualty Co. (U. S.) 

Held that, as no action arose against the surety company until final 
judgment was entered, the action was brought in time. Creem 
et al. vs. Fidelity & Casualty Co... of N, ¥. (nN. ¥.) 

A stipulation in a policy of insurance that no suit or action on the 
policy for the recovery of any claim thereunder shall be sus- 
tainable in any court of law or equity, unless commenced within 
twelve months next after the fire, is valid and binding. Where 
the parties make, by agreement, a fixed and unqualified limita- 
tion of the kind above noted, statutory limitations have no ap- 
plication to the subject, and the parties must stand upon their 
contract as written. Under such stipulation and limitation, the 
time should be computed to begin from the date of the fire. 
Maxwell Bros. vs. L. & L. & G. Ins. Co. (Ga.) cece 

An insurer, who denies liability under a fire policy, thereby waives 
the stipulation therein that any loss shall not be payable until 
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sixty days after receipt of proof of loss, and cannot claim that 
because of such stipulation a suit brought within that time is 
premature. Okla. Fire Ins. Co. vs. MceKey (Tex.).. 

Evidence held to show that fire policies had not been delivered and 
were not in force at the time of a loss. The prima facie case 
made by the introduction of fire policies in evidence thereon, 
created by the presumption of their validity, is of no special 
importance where the real facts are proved. Roberta Mfg. Co. 
vs. Royal Exch. Assur. Co. (N. 2 

Evidence, in an action on a life policy, held not to show that the first 
premium was paid when the application was made. Jefferson 
et al. vs. New York Life Ins, Co. (Ky.) cece 

In an action on an accident policy, evidence held to ‘warrant a find- 
ing that insured died from accidental poisoning. Potter vs. 
4Ztna Life Ins. Co. (Wash.) 

Held, that in an action on the policy the court properly instruc ted that 
the closing of the bank alone did not charge the corporation with 
knowledge of any loss within the policy, nor did knowledge even 
of facts which raised a suspicion of fraud or negligence, on the 
part of its treasurer, but it had the right to wait before giving 
notice until it discovered facts which would justify a careful 
and prudent man in charging another with fraud or culpable 
negligence, and also properly instructed on the evidence that 
whether it gave immediate notice after having such knowledge, 
giving the term a reasonable and practical construction, was 
a question of fact for the jury. Nat. Surety Co. vs. Western Pac. 
Ry. Co. (U. 

The rule that checks drawn on a bank by a depositor should be 
charged against the deposits in the order in which they were 
made, held properly applied in an action by a corporation on a 
bond indemnifying it against loss through the negligence of its 
treasurer, based on his alleged negligence in making deposits in 
the bank after knowledge of its insolvency. Nat. Surety Co. vs. 
Western Pac. Ry. Co. (U. S.)..... seduce. daueds ececes 

Failure to institute suit within year will ‘not “par recovery where de- 
fendant failed to execute contract agreed to. Chenier et ux. vs. 
Ins. Co. of No. Amer. (Wash.)........ cCecsccccccccececoesce 

Fraud by insured in applying for a life policy ‘is not presumed, and 
must be proved. Denaro vs. Prudential Ins. Co. of Amer. (N. Y.) 

Evidence held to support a finding that a rupture which caused the 
death was caused by falling. Fidelity & Casualty Co. vs. 
Meyer (Ark.). coceccce 

Evidence, held to sustain | a “finding that decedent ‘died solely as a re- 
sult of injury. Royal Casualty Co. vs. Nelson et al. (Tex.)...... 

Theft or larceny cannot be inferred merely from the disappearance 
of jewelry from insured’s room in a hotel. Duschenes vs. Nat. 

, Surety Ca. cf N. Ti GH. Dada ccdcce tnesdcsvéicicacecssestsessese 

Held, that whether he was guilty of negligence was for the jury. 
Walter vs. Peoples Health & Acc. Ins. Co. (Mich.).........e0.- 

Whether the defendant by retaining the inventory furnished by the 
plaintiff without objections as to its form, and entering into 
negotiations of settlement, had not waived the service of a 
more formal proof of loss, held for jury. Greengrass vs. No. 
River Ins. Co. (N. Y.).cccccees COhee Seeecesecccosooers 

Evidence that assured altered his books ‘for the purpose of collecting 
a greater amount than was due, was for the —. Hartford Fire 
Ins. Co. vs. Walker (Tex.). ecccccce 

Whether death was due to accident, held for jury. “McEwen vs. Oc- 
cidental Life Ins. Co. (Cal.)....ceseeee ssvccccee ecccceses 

Evidence conflicting as to treatment for disease. before the ‘application 
for a benefit certificate, verdict could not be directed for defense. 
Logan vs. Court of Honor (Mo.)......... seccccce 

Held that the answer alleged an actual transfer and assignment of the 
proceeds of the policy by insured to defendant with the insurance 
company’s consent in the payment of the amount of the note. 
Prentice et al. vs. Security Ins. Co. et al. (Tex.,)..........08:. 

Evidence held to sustain a finding that insured was induced to believe 
that his policy for $3,000 required only the payment of monthly 
premiums, to defendant could not claim that an advance cash 
payment was crpieieeeneias Nellis vs. Western Life Indemnity Co. 
(N. Y.) 

A defendant to sustain his “contention ‘that ‘the assignment of the policy 
to plaintiff, though absolute in form, was in fact only a pledge, 
need only produce a preponderance of evidence, and not neces- 
sarily clear. Carson vs. Natl. Life Ins. Co. et al. (N. C.).....00. 

Evidence as to the amount of the salvage held sufficient to enable the 
jury to determine the amount of loss. Walrod vs. Des Moines 
Fire Ins. Co. (Iowa.) eecccce 

Evidence held to show that plaintiffs in their proofs. of loss and in their 
testimony, falsely and fraudulently misstated the quantity and 
value of the goods destroyed. Pottle et al. vs. Liverpool & L. & G. 
Ins. Co. (Me.) eeceeve 

Proof of the payment of the first premium shifts the burden to the 
company of proving that subsequent premiums were unpaid at 
death. Harris vs. Security Life Ins. Co. of Amer. (Mo.)........ 
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Where a material false representation is shown and no waiver proved, 
verdict should be directed for defendant. Kasprzyk vs. Metropol- 
itan Life Ins. Co. (N. we ceeevesecsccecsesee 

If insured by his own voluntary act, “inflicted “injuries which resulted 
in his death, intending at the time to inflict them, even though 
he did not comprehend that they would result in death, the in- 
juries were not involuntary or accidental. Peterson vs. Time In- 
demnity Co. (Wis.) coos 

Whether insured fraudulently misrepresented its value and its character 


was for jury. Walrod vs. Des Moines Fire Ins. Co. (lowa.)...... 7 


A $350. fire policy, stipulating that insurer should not be liable for more 
than three fourths of the value of the property destroyed, in- 
struction that the measure of the damages was the value of the 
property destroyed not exceeding $350, was erroneous. State Mut. 
Fire Ins. Co. vs. Cathey et al. (Tex. ecccccce 
during which a test case, brought in another state ‘against an 
underwriter and dismissed, was pending, should be deducted in 
determining the 12 months period within which the action must 
be brought. South Bay Co. vs. Merrill (N. J.) 68:64 

A temporary suspension of business, rendered necessary by an unforeseen 
occurrence, does not breach the warranty. Harbor & Suburban 
Bldg. & Savings Assn. vs. eae Liability Assur. Corp. Ltd. 
of London, Eng. (N. Y.). ‘ cane 

Limiting the time in which 
reasonable and valid, unless the time is so short as to indicate an 
intention to take undue advantage. Stanley vs. Sterling Mut. Life 
Ins. Co. (Ga.) 

Plaintiff may prove waiver of forfeiture for nonpayment of a premium 
without alleging waiver in his petition. Nichols vs. Prudential 
Ins. Co. of America (Mo.) 

The burden is upon the insurance company to show a forfeiture ‘by 
failure to give notice of the casualty, as required by the policy. 
Huguenin vs. Continental Casualty Co. (S. C.). 

ividence, held to sustain a finding that assured’s death was caused by 
inflammation: produced by a fall from a wagon. Huguenin vs. 
Continental Casualty Co. eoccce 

Wuere in a policy of accident insurance, it stipulated that no recovery 
sha.. be had for an injury intentionally inflicted upon the insured 
by any other person, the burden is upon the insurer to show that 
the injury came within this exception. Gaynor vs. Travelers’ Ins. 
Co.—Travelers’ JIns. Co. vs. Gaynor. (Ga.)........ woccce 

The evidence relied upon to prove a waiver must be so ‘clearly ‘indicative 
of an intent to relinquish a then known particular right or benefit 
as to exclude any other reasonable explanation. Plumer vs. Con- 
tinental.Casualty Co. (Ga.) $6,060,006 

Evidence showed that it was the insurer’s custom to present, the pre- 
mium receipts for payment, and that it had done so in cases of 
other policies held by plaintiff on the life of the insured and 
others, is admissible. Mutual Life Ins. Co. vs. Davis et al. 
(Tex.) ccccee 


Insurance premium was paid to the company in due diene, subwanie the 
company insisted upon returning it to the beneficiary, who strenu- 
ously objected to receiving it, the question whether it was received 
without assenting to the right to the company to return it and 
whether its return operated as a forfeiture of the policy, are 
for the jury. Bohles vs. Prudential Ins. Co. of Amer. (N. J.).. 

Where notice of accident was due at once and insured did not hear of the 
accident for eleven months, if at that time a notice was sent it 
was sufficient — with the. provision. Empire State 
Surety Co. vs. Northwest Lumber Co. (U. S.) oenece cone 

It was at least a question for the jury whether injuries to an employee 
while digging sand for use in construction of a brick chimney, to 
take the place of two iron smoke stacks. were covered by the 
policy; hence the court erred in directing a non suit. Kinston 
Cotton Mills vs. Liability Assur. Corp. (N. C. 

Evidence held to sustain a finding insured died of pancreatitis, caused 
by external injury while riding on a street car. Traveler’s Ins. 
Co. vs. Davies. (Ky.). Oe aeRO EO 

Yearly limitation for suit. pai preliminary suit dismissed permits a 
later action to be started even after limitation expires. Tracy 
et al. vs. Queen City Fire Ins. Co.— In re — City Fire Ins. 
Co. (La.) eeccces 

Insurer after twice receiving “notice of death of ‘insured advised 
beneficiary policy would be paid; provisions which required 
proofs of death upon company’s form and for action to be com- 
menced within specified period were waived. Continental Cas- 
ualty Co. vs. Hunt (Ind.).. esos 

Allegation that horse died from disease, sufficient, “though policy 
exempted insurer from liability where animal is killed by civil 
authority. Martin et al. vs. National Live Stock Ins. Assn. 

Ore.). osece aeeeeeane 

Action to recover on benefit certificate defended on ground of for- 
feiture, held to show conclusively absence of necessity to 
levy an assessment, mortuary fund on hand available for 
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payment of claims being more than sufficient. Ibs vs. Hartford 
Life Ins. Co. (Minn.)...... cocene ceseccceccescacacs 
Where life policy resisted for fraud “ot! insured ‘tor false representa- 
tions concerning health it did not appear that statements 
made were not made in good faith and it appeared that 
after procuring policy he refused to believe statement of a 
physician who examined him that he was a sick man, there 
was nothing to show fraud. McCombs vs. Travelers’ Ins. Co. 
of Hartford, Conn. et al. (Iowa.). ecccces 
In view of evidence of compliance and “waiver of compliance as to 
separation of damaged goods, held, question for jury whether 
adjuster waived strict performance of requirements as to separa- 
tion of goods. Question of whether reasonable time had elapsed 
for separation of goods held for jury. Farmers’ nee Co. 
vs. Farmers’ Ins. Co. ya. -- 1026 
Whether insured received notice of cancellation, held for jury. 
Commercial Union Fire Ins. Co. vs. King. (Ark.)..........----1081 
Whether insurer waived proof of loss held for jury. Bank of Brunson 
ve. 4Stna Ins. Co. of Hartford, Conn. (U. B.)..cccccccsccccceckOO® 


Where defendant’s inspector had knowledge of conditions which would 
breach policy and reported same to company which issued 
policy and accepted premium it would be competent to raise an 
estoppal against defendant’s right to insist on breach as 
defense. Evidence of alleged waiver inadmissible in absence of 
offer to show ratification of agent’s act by company, same not 
having been in writing and attached to policy as required. 
Rife vs. Lumber Undwrs. (U. S.)......... cevcceve 


Evidence of much damage to the automobile caused by attempt to 
pass approaching vehicle did not establish a right of action 
under policy insuring against collision, with another object, 
either moving or stationary, since it failed to show collision. 
Hardenbergh vs. Employers’ Liability Assur. Corpn. Ltd. (N. Y.).1088 

Award of referees cannot be vacated for mere inadequacy, except 
for fraud. Baldinger vs. Camden Fire Ins. Assn. et al. (Minn.).10567 

General questions of falsity of statement and intent of applicant are 
for jury, but in view of medical evidence as to whether insured 
was suffering from a ‘defect in the body’ within the meaning 
of that phrase in a statement of the insured endorsed on the 
policy to the effect that he had no “defect in body” was a 
question for jury. Continental Casualty Co. vs. Owen (Okla.)..1079 

Under statute burden of proof to establish materiality of misrepresen- 
tation and fraudulent intent is upon insurance company, and 
burden is not shifted where it is shown that insured made an 
untrue answer concerning other insurance, for if there be a 
presumption that his failure to mention it was intentional this 
is met by presumption that a man does not make a fraudulent 
misstatement and question is therefore for the jury. Owen 
vs. U. .S. Surety Co. (Okla.). ++. 1068 

In view of statute which provides that statements ‘shall, in absence 
of fraud, be deemed representations and warranties, burden 
is on insurer. Continental Casualty Co. vs. Owen (Okla.) 

Action on a policy insuring automobile against damage by collision 
with another object moving or stationary; burden of proof 
is on plaintiff. Hardenbergh vs. Employers’ Liability Assur. 
Corp. Ltd. (N. Y.) piel eeccknad cenmeunel 

Evidence that the market value of the lot was from $2000 to $2500 
was properly admitted as tending to show that plaintiff con- 
sidered the house of little value, and thus show a _ possible 
motive for burning the house. Mott vs. Spring Garden Ins. 

Co. (Tex.) -.-1058 

Incumbent upon owner of building and building contractor to prove 
respective insurable interests to recover. Sammons et al vs. 
Amer. Home Fire Ins. Co. et al. (S. C.) ..1060 

Evidence as to knowledge of agent prior to issuance of policy is 
admissible. Weinberger vs. Ins. Co. of No. America (Mo.)....1058 

Pleas of rebate must strictly follow statute. Meridian Life Ins. Co. 7, 
Dean. a. 1110 

Weight of evidence. Leder vs. National Union Fire Ins. Co. * (Mich. )..1176 

Evidence of waiver. Western Ins. Co. vs. Ashby. (Ind.) 1169 

Admission of agent. Conn. Fire Ins. Co. vs. Moore. i 

External injuries. Goodes vs. Order of United ———- Travelers 
of America. (Mo.). seece 

Beneficiary must sufficiently show cause of accident. ""Goodes vs. Order 
of United Commercial Travelers of America. (Mo.). 

Proof of suicide to constitute a defense must show motive clearly. 
Heath vs. Bankers’ Life Assn. of Des Moines, Iowa (Kan.)..1114 

Evidence of transfer of interest in prohibited business. Rauber vs. 
Mutual Life Ins. Co. of N. Y. (N. YVudeccccece 

Waiver of proofs of loss is a — for the jury. ‘Foiies Vs. Detroit 
F. & M. Ins. Co. (Mich )......++.0-- os wad win tweeene 

Oral contract of insurance ees have clear proof. “Law et al vs. 
Northern Assur. Co. of London. (Cal.) ‘ 1 

Accident must be directed cause of death. Goodes vs. Order of “United 
Commercial Travelers of America. (Mo.). 
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“Gulf waters” a question of law. Mannheim Ins. Co. vs. Charles 
Clarke & Co. (Tex.) eooscose 

Misrepresentation by silence a question of fact. Miller Vs. Phenix 
Ins. Co. of Brooklyn, N. Y. (Miss.).........4- oee11T4 


Misleading instructions. Austin Fire Ins. Co. vs. Sayles et al. (Tex.).1176 
Where insurer on making a loan to policyholder insists that on any 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual Life Ins. Co. 
of N. Y. (Minn.) ocvceekld® 
Provision of fire policy stipulating that no suit or action ‘shall’ be sus- 
tained unless commenced not later than six months after loss or 
damage rendered void by section 1128, Comp. Laws 1909. Okla- 
homa Fire Ins. Co. vs. Wagester (Okla.) 1347 


Suit properly brought within one year and thirty days where policy 
provided suit must be brought within six months, where statute 
extended time to one year after cause of action accrues. Dixie 
Fire Ins. Co. vs. American Bonding Co. (N. C. 

A clause in a contract for fire insurance executed May 25, ‘L908 on mer- 
chandise destroyed by fire on Nov. 9, 1908, that ‘“‘No suit or action 
on this policy shall be sustainable in any court of law or equity, 
unless commenced within twelve months next after the fire,’ 
was void at the date this contract was entered into, because of 
violation of law. Keys vs. Williamsburgh City Fire Ins. 
Co. of Brooklyn, N. Y.; Keys & Keys vs. Mechanics’ & Traders’ 
Ins. Co. of New Orleans, La.; Keys et al. vs. Phoenix Ins. Co, 
(Okla.). coves eee 4 . 1329-1340 

Where insurance company pleads ‘in its answer breach ot. emulsions 
against ‘“‘concurrent insurance’ and reply sets up facts which 
would constitute waiver or estoppel, and upon introduction and 
examination of policy it is found that ‘additional or concurrent 
insurance” is allowed by terms of policy, it is unnecessary to 
offer any proof of facts constituting ar waiver. Spring- 
field F. & M. Ins. Co. vs. Null. (Okla.). eS 

Evidence of plaintiff's president as to date ot. monthly ‘examinations 
of accounts of plaintiff’s cashier, whose fidelity defendant had 
guaranteed that he could not say that cashier’s books were ex- 
amined on the Ist day of each month, did not show a falsity of 
statement in application that insured’s cashier’s books had been 
examined Sept. 1, 1909, prior to execution of bond. Prosser 
Power Co. vs United States Fidelity & Guaranty Co. (Wash.)....1417 


Action on policy of live stock insurance. Plaintiff held to have made 
out a prima facie case which defendant was bound to rebut. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa. 
(Iowa. ) cose ck@hd 

The circumstances in evidence are held sufficient to support a judg- 
ment to the effect that death of an animal was caused by light- 
ning. Heaton vs. St. Paul F. & M. Ins. Co. (Kan.)........000. 

Where pclicy upon live stock did not provide that it should be void 
in case stock should be taken from owner’s farm, owner does not 
have burden, under the code providing that where condition is 
violated insured must show risk was enhanced, in order to recover 
of offering evidence that there was no enhancement of risk, owing 
to the placing of the stock upon another farm ior pasturage. Kin- 


ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa 
(Iowa.) 


Presumption against suicide in accident eotiey insuring of moral tur- 
pitude stands as a presumption of fact until overthrown by evi- 
have burden, under the code providing that where conditon is 
suicide the presumption supports the recovery, and where on the 
facts the trial court could find that the decedent came to his 
death from weakness or otherwise and not by suicide, while his 
mind was unbalanced by fever, a recovery was justified. Bohaker 
vs. Travelers’ Ins. Co. of Hartford, Conn. (Mass.) 

Burden of proof that deceased died from suicide is on company. 
drews vs. U. S. Casualty Co. (Wis.) ..-137@ 

Where fire companies defended on grounds of misrepresentation they 
must prove it, even though such proof involves proof as to insur- 
able interest. Proper for court to submit to jury question whe- 
ther bills of sale submitted in evidence, which were given by 
insured in 1904, covered any of the goods insured, there being 
evidence from which they could find that the bills of sale 
covered different goods. Samaha vs. Farmers’ Fire Ins. Co. of 
New York, Pa. y 

Whether delay of five days in notice on fidelity bond was unreason- 
able was a question for the courts. Dixie Fire Ins. Co. vs. 
American Bonding Co. (N. 6 eovecevecscenne 

Where live stock were injured while. away “from owner's ‘farm there is 
no question for jury as to whether risk was enhanced where 
there was no evidence showing condition upon owner’s farm. 
Kinney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa. 
TEOMA). cvacevane er ..1414 


(72) 





Topical Index. 


Error to give instruction authorizing to recover for full amount of 
damages where insurance company provided for deduction of 
$25. Stix vs. Travelers’ Indemnity Co. of Hartford, Conn. (Mo.)..1385 

Where defendant contends a false and fraudulent representation or 
concealment by insured has rendered contract void burden of 
proof is upon the company to establish the materiality of alleged 
statement, as well as fraudulent intent. Where evidence is con- 
flicting, or where different inferences may be drawn, question is 
for jury. Springfield F. & M. Ins, Co. vs. Null. (Okla.) 

,» court could not rule as a matter of law that there could be no 
recovery on a policy, for the term. “accidental means’ was used 
in its common significance of happening unexpectedly without 
intention or design, since it might be found that insured, in an 
effort to reach fresh air, went to the balcony outside the window, 
and there, without premeditation or uelirium, but only through 
weakness, lost his balance and fell over. Bohaker vs. Travelers’ 
Ins. Co. of Hartford, Conn, (Mass.) ae cree sneee 

Where fire companies defended on grounds of misrepresentation by 
insured burden of proof was on them, and instruction that com- 
panies must prove ownership of goods at time of fire was not 
erroneous Samaha vs. Farmers’ Fire Ins. Co. of New York Pa. s800 
(N. J.) rer 

Defendant’s requested instruction of verdict on ground ‘that “evidence 
had not shown terms of policy, premium or rate or premium prop- 
erly refused as being inapplicable to evidence. State Mut. Fire 
Ins. Co. vs. Taylor. (Tex.) 

coun whether matter represented contributed to the event on which 
life policy was due, for the jury. Question of effect of mis- 
representation must go to the jury unless room for doubt that 
they were material. Conner vs. Life & Annuity Assn. (Mo.)....1274 

Proper to submit to jury in action upon life policy question whether 
condition of health of insured under date of policy contributed 
to her death. Coscarella vs. Metropolitan Life Ins. Co. (Mo.)....1292 

Held the court did not err in refusing to allow application to be in- 
troduced in evidence. Fraud is a fact to be proven by a com- 
petent evidence and where there is no evidence in the record 
tending to establish that fact which was the only defense relied 
upon it was not error for the court to direct a verdict for the 
plaintiff. Eminent Household of Columbian. Woodmen vs. 
Prater. (Okla.) -1288 

Where it is doubtful whether false statements in ‘application “for “Tite 
policy are material question is for jury but if manifestly 
material court should so rule as a matter of law. Rigby vs. 
Metropolitan Life Ins. Co. (Pa.)...... ocecene 

Under contract as pleaded failure to furnish proofs of loss” ‘did not 
operate as forfeiture. Wilson et al. vs. German-American Ins. 
Co. (Kan.) 

Where policy provided that no liability would attach until sixty days 
after notice, ascertainment, estimate and proof of loss had been 
furnished to assurer, and action having been commenced prior to 
expiration of said time but after such expiration, the assured 
having amended his petition showing time of presentment of 
proof of loss, and that such period had elapsed, assurer then 
answering, denyine liability on several grounds, action was not 
premature, but properly maintainable on amended petition. 
Western Reciprocal Underwriter’s Exchange vs. Coon. (Okla.)..1482 

Fraud in procurement of issuance of policy not under seal need not be 
specially pleaded. Evidence thereof admissible under general 
issue. Bowyer vs, Continental Casualty Co. (W. Va.)..........1565 

Where on a fire policy defendant pleaded a forfeiture, plaintiffs, in 
their reply, were not required to allege specific acts on which 
they relied as disclosing a waiver of forfeiture, but were properly 
permitted to prove such waiver under general denial. Pace et al. 
vs. American Cent. Ins. Co. (Mo.) ecescceekeen 

In an action on life policy presumption was that insured’s “death was 
accidental, and burden was on insurer to establish defense that 
he committed suicide. Georgia Life Ins. Co. vs. McCranie. (Ga.)..1442 

Life company held, not entitled under showing made to defeat a re- 
covery on life policy on ground of fraudulent representations in 
application, in view of evidence on question of waiver. Gamble 
vs. Metropolitan Life Ins. Co. (S. C.) 

Where fire policy was not offered in evidence, and there was “no proof 
of its contents, judgment for plaintiff could not be sustained. 
Fidelity Phenix Fire Ins. Co. vs. Sadau. (Tex.)..... 

As evidence reasonably tended to show that assured had substantially 
complied with ironsafe clause provision, same is sufficient to 
sustain a finding in favor of assured. Western Reciprocal Under- 
writers’ Exchange vs. Coon (Okla.) ee éveae.cecawacmeee 

In action on accident policy which covered surgeon against loss of sight 
caused by blood poisoning during professional operation evidence 
held, sufficient to show that loss of sight, occurring more than 
five months after operation, was due to infection at that time. 
Maryland Casualty Co. of Baltimore vs. Ohle (Md.) onmeckeee 

In suit on an accident policy where testimony for insured tended to show 
that cause of death was accidental asphyxiation, and testimony 
for defendant tended to show that it was due to apoplexy or 
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fainting preceding asphyxiation, it was not error for court to sub- 
mit to jury, under proper instructions, the question whether in- 
sured came to his death by accidental asphyxiation, independently 
and exclusively of all other causes, or whether it was caused by 
apoplexy or fainting. Held, not error for court to submit to jury 
question whether plaintiff had given required notice as reasonable 
as possible he having also charged them that if notice was not 
given, plaintiff could not recover. Not error for court to refuse 
to hold, as matter of law, that policy was void if notice was not 
given within required time. Verdict for plaintiff not contrary to 
law because notice was not given until 18 days after death. 
Columbian Nat. Life Ins. Co. vs. Miller. (Ga.)........eeeeeee0+ +1545 


In action on accident policy for death of insured because of paralysis 
resulting from blood clot on brain, evidence held, to require sub- 
mission to jury question whether such condition resulted from 
accidental fall and thereby caused by external, violent or acci- 
dental means, or whether due to prior disease. Order of United 
Commercial Travelers of Amer. vs. Roth. (Tex.).... oooe c ABEL 

In action on fire policies for destruction of stock of goods, evidence 
held, to require sumission to jury of issues whether plaintiff was 
guilty of wilfully burning property and of wilful false swearing in 
connection with loss. Silverstone vs. London Assur. Corporation. 
Same vs. Northern Assur. Co. Limited of London. Same vs. Sover- 
eign Fire Assur. Co. of Canada. (Mich.) coussecckOOe 


Where it was stipulated in policy that no suit should be maintainable 
unless commenced within 12 months after fire, an action brought 
after lapse of that period would be barred although it purported 
to be renewal of a previous action. Gross vs. Globe & Rutgers 
Fire Ins. Co. (Ga.) 

Provision in accident policy that no action shall be commenced until 
after three months from filing of proof of loss, in absence of 
waiver, is a complete defense to action brought in less than three 
months without proofs ever having been filed. Thomson vs, 
American Fidelity Co. (Mass.) accccesnkOee 
under evidence that agent of company had no authority ‘to waive 
’ provision of policy that no action should be brought until after 
three months from filing of proof of loss. Thomson vs. American 
Fidelity Co. (Mass.) 

Burden is on Defendant to prove a defense of suicide—-Presumption 
of accident—Evidence of hereditary insanity not proof that in- 
sured was insane at time of death. South Atlantic Life Ins. Co. 
vs. Hurt’s Adm’x (Va.) evccvesckeee 

Burden is on company to show that evidence which it desired to intro- 
duce before referees was material. Hanley et al. vs. Adtna Ins. 
Co. (Mass.). 

Evidence of conve rsation as to need of a pistol, incompetent as hearsay 
where not in corroboration of competent statements. Barker vs. 
Massachussets Mutual Life Ins. Co. (N. C.) ceecceerecsdSee 

Where there has been an actual delivery and nothing else appears, 
production of policy makes a prima facie case, Pender vs. 
North State Life Ins. Co. (N. C. ---1610 

Question of whether insured had changed his occupation at time he 
was injured or was doing an act pertaining to an occupation 
more hazardous than that for which he was insured, was for the 
jury. Scott vs. Pennsylvania Casualty Co. (Pa.) Wi Skee 

Whether insured died from accident or suicide, held for jury. South 
Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.) 

Provision requiring suit to be brought within one year is valid. Bates 
vs. German Commercial Accident Co. (Vt.) 

Provision requiring suit to be brought within one year is for the benefit 
of the company and may be waived. Held: under the facts stated 
defendant's acts constituted a waiver of such provision. Bates vs. 
German Commercial Accident Co. (Vt.) 

In an action on a burglary policy plaintiffs should have been required 
on an application for such relief to reply to defenses setting up a 
breach of warranty with respect to a previous application and 
declination of insurance and a previous cancellation of a 
burglary policy and a breach of warranty with respect to a 
burglar alarm system and maintenance thereof. Vanta et al. 
vs. Mass. Bonding & Ins. Co. (N. Y.) 

Where conflicting evidence under proper instructions submitted to jury, 
findings will not be set aside unless found to be clearly wrong. 
Jacoby vs. Prudential Ins. Co. of Amer. (Neb.) 

Evidence held sufficient to show that felon was caused by bruise 
without any intervening cause. Robinson vs. Masonic Protective 
Assn. 

Burden of proof of fraud in making proof of loss on company. 
al. vs. Granite State Ins. Co. Same vs. Hamburg-Bremen Fire 
Ins. Co. Same vs. Home Ins. Co. (Me.) 

Held under evidence to require submission of question of 
jury. People’s Nat. Fire Ins. Co. vs. Jackson. (Ky.) 

Whether representations were true, held, for jury. Prudential Ins. 
of America vs. Sellers (Ind.) 

Held, not to show that insured knowingly made false and fraudulent 
answers. Instruction relating to consultation about some slight 
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ete ailment correct. N. Y. Life Ins. Co. vs. Moats. 

(U. 7 

Held under the facts stated and viewed in the light of the evidence, 
construction could not have misled jury and did not require a 
reversal. Hilts vs. U. S. Casualty Co. (Mo.).... 

Instructions examined, and found to be, as applied to the evidence, 
fairly correct statement of law. Jacoby vs. Prudential Ins. Co. of 
Amer. (Neb.) 


PARTIES AND PROCESS. 


A person to whose benefit a contract is made has a right to sue thereon, 
although not named therein. Czerweny vs. Nat. Fire Ins. Co. 
of Hartford (N. Y.) evvccccecoe 

In a suit upon an insurance policy, the petition ‘should’ contain or have 
attached thereto a copy of everything os. upon the face 
or in the body of the policy. Gaynor vs. or Ins. Co. 
—Travelers’ Ins. Co. vs. Gaynor (Ga.) 847 

Executor of insured’s estate may be proper party * plaintiff. * Coil” Vs. 
Continental Ins. Co. (Mo.). DUNARERS OR EOe a weduaan nee ene 


Statutes repeal service on debate insurance companies. The act 
of 1909 supersedes all other laws concerning the service of proc- 
ess, so far as affects domestic insurance companies. American 
Nat. Ina. Ca. va: Rodrigues (TOR) voc csccisoccens seee 474 

Return of service of citation in action against insurance company, 
having local agents in the county, which recites that citation was 
executed by delivering to one of the local agents at a specified 
place, ‘‘the within named defendant, in person, a true copy” of 
the writ, sufficient to show service on company. Delaware er 
Co. vs. Hutto. (Tex.) os 

Appointment of Insurance Commissioner as agent on whom process can 
be served is not revocable when company ceases to do business 
in state, but remains in force so long as it has contracts outstand- 
ing. Chehalis River Lumber & Shingle Co. vs. _ State 
Surety Co. (U. 5S.) CU Seanewes 

Held, on statements of facts that “this constituted leg zal “service upon 
the defendant company and that a motion to ‘Tinenian the case 
for want of lawful service was properly denied. Jefferson 
Fire Ins. Co. of Phila. vs. Brackin (Ga.) 
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PLEADING. 


Accidental injury to and total disability of insured, averring that 
during the entire time of his injury he was in such mental and 
physical condition that he could not give insurer the contract 
notice of injury and that insurer waived notice by denying lia- 
bility under the policy filed with the petition, states a cause of 
action. Continental Casualty Co. vs. Matthis (Ky.)........esee- 

It was alleged in the petition that the defendant company knew that 
the fee simple title to the land upon which the insured building 
was situated was in the Choctaw and Chickasaw Tribes of Indians 
and not in the plaintiff, and that defendant company had full 
knowledge of the character of land titles therein, and that there- 
by the conditions of the policy with reference to sole and un- 
conditional ownership were waived. Held that the petition stated 
a good cause of action, and that the court committed revers- 
ible error in sustaining defendant’s demurrer to plaintiff’s peti- 
tion. Conley vs. Northwestern Fire & Marine Ins. Co. (Okla.).. 

A party relying on the general clause in pleading may set out that 
clause only, without noticing the separate and distinct clause 
which operates as an exception. Aitna Life Ins. Co. et al. vs. 
Rustin (Ky.) ° ae), Sends 

The simple charge of fraud ‘or “untruthfulness "may raise an issue to 
be settled by the wager of battle, but in a court of equity it is 
necessary to state something more than the conclusions of the 
pleader. Equitable Life Assur. Society of U. S. vs. Weil (Miss.) 

The court did not err in permitting plaintiff to introduce evidence 
under the pleadings, over defendant’s objection. Continental 
Casualty Co. vs. Wynne (Okla.) 

Averment in complaint that plaintiffs were at all times owners of 
horse previous to date of issuance of policy until death, 
sufficient allegation of insurable interest. Martin et al. vs. 
Natl. Live Stock Ins. Assn. ki Lotnedesesace mameue 

Allegation that horse died from _ disease, sufficient, though policy 
exempted insurer from liability where animal is killed by civil 

, authority. Martin et al. vs. National Live Stock Ins. Assn. 
(Ore. ) pee’ ox 1086 

Cunplaint should show. ‘term of insurance. Pence vs. * ‘Mutual Benefit 
Life Ins. Co. (Ala.) 

Action may be alleged on covering notes and not on oral contract of 
insurance. Law et al vs. Northern Assur. Co. of London (Cal.)..1136 

Where petition alleges that policy was subject to a parol agreement 
waiving proofs of loss, it was not necessary to we the offer 
of proofs Niagara Fire Ins. Co. vs. Lollar. (Tex.) 

Performance properly alleged. Manufacturers’ Mut. Fire Ins. 
vs. Swaney et al. (Ind.) ae oe oe 1123 
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ciengnaton. of accidental injury. Pacific Mut. Life Ins. Co. vs. Shields. 


(4 la). wees . covccccccckeOe 


Under the facts stated and the rule’ that where person procures insur- 
ance on his life for the benefit of one who sustains a domestic 
relationship other than that of wife or child and pays premiums 
is entitled to proceeds in case insured survives beneficiary and 
does not assign the policy after beneficiary’s death, states a cause 
of action. O’Rourke vs. Patterson et al. (N. Y.) 

In action on life policy plaintiff not required to allege performance of 
promissory waranties or conditions subsequent but only conditions 
precedent, former being matter of defence to be pleaded by de- 
fendants and it is unnecessary that plaintiff shall anticipate such 


defense. Great Western Life Ins. Co. vs. Sparks. (Okla.)......1295 


In an action on accident contract, a complaint setting out contracts as an 
exhibit and alleging full performance of all its conditions on part 
of plaintiff and time, place, and nature of the injury suffered by 
him was sufficient. Federal Casualty Co. vs. Taylor (Ind.)...... 

Horse insurance policy. On the facts stated allegation sufficient as 
against a general demurrer. Indiana & Ohio Live Stock Ins. Co. 
vs. Smith. (Tex.). we oesase 

Insured stated in his application ‘that he had no reason to believe that 
he was not in perfect health, while at the time he was suffering 
from heart disease, that he knew he was suffering from the 
disease, and that answers were false, made with the intent to ob- 
tain the policy and that insurer relied on the representation 
material to the risk, sufficiently alleges the defense of fraudulent 
representations. Empire Life Ins. Co. vs. Gee (Ala@.)......eeee0% 


Held that, in view of the specific allegation in the third paragraph, 
the admission of the second was not an admission of the in- 
sured’s ownership, and the denial of the third put that owner- 
ship in issue, and entitled to insurer to introduce evidence 
thereon. Palmer vs. Abbeville-Greenwood Mut. Ins. Ass’n (S. C.) 

Held that the answer alleged an actual transfer and assignment of the 
proceeds of the policy by insured to defendant with the insurance 
company’s consent in the payment of the amount of the note. 
Prentice et al. vs. Security Ins. Co. et al. (Tex.,)....cscecceeeees 

Plea of rebate must strictly follow statute. Meridian Life Ins. Co. 
vs. Dean (Ala.). ° o° eee se oocccecccecs 

Frauqa in precurement of issuance cf policy not “under seal need not be 
specially pleaded. Evidence thereof admissible under general 


issue. Bowyer vs. Continental Casualty Co. (W. Va.)..........1 


In an action on a burglary policy in which the answer alleged breach of 
warranty with respect to previous application and declination 
and a previous cancellation of a similar policy, defendant should 
not have been required to furnish a bill of particulars concerning 
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such defense. Vanta et al. vs. Mass. Bonding & Ins. Co. (N. Y.).1808 


In an action on a burglary policy plaintiffs should have been required 
on an application for such relief to reply to defenses setting up a 
breach of warranty with respect to a previous application and 
declination of insurance and a previous cancellation of a 
burglary policy and a breach of warranty with respect to a 
burglar alarm system and maintenance thereof. Vanta et al. 
vs. Mass. Bonding & Ins. Co. (N. Y.) 


Evidence of fraudulent representations. Insured suffered, to his 
knowledge, with heart disease and made the misrepresentation 
with intent to deceive; insurer relied on these representations 
to a detriment. Case dismissed. Empire Life Ins. Co. vs. Gee 

Evidence that plaintiff. wrote to the ‘company, claiming indemnity and 
asking for blanks if additional proof was required, and that 
the company answered, denying all liability and refusing blanks 
on which to make a mere formal proof, was not within the is- 
sues. Continental Casualty Co. vs. Wynne (Okla.)........ese08 

It is settled law that, where one is bound either by law or by agree- 
ment to protect another from liability, he is bound by the re- 
sult of a litigation to which such other is a party, provided 
he had notice of the suit and opportunity to control and man- 
age it. Butler Bros. vs. American Fidelity Co. (Minn.)...... 


Where insurance company pleads in its answer breach of conditions 
against ‘concurrent insurance” and reply sets up facts which 
would constitute waiver or estoppel, and upon introduction and 
examination of policy it is found that ‘additional or concurrent 
insurance” is allowed by terms of policy, it is unnecessary to 
offer any proof of facts constituting alleged waiver. 
field F. & M. Ins. Co. vs. Null. (Okla.) os 

Where on a fire policy defendant pleaded a forfeiture, plaintiffs, “in 
their reply, were not required to allege specific acts on which 
they relied as disclosing a waiver of forfeiture, but were properly 
permitted to prove such waiver under —- denial. Pace et al. 
vs. American Cent. Ins. Co. (Mo.) .s.. 

Under contract as pleaded failure to furnish proofs of loss did not 
operate as torfeiture. Wilson et al. vs. ~eee American Ins. 
Co. (Kan.)... ° oseeee eevee 
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EVIDENCE. 


Where there has been a failure in the payment of a premium or a 
premium note and a policy by its express provisions has become 
forfeited, the burden of showing waiver is upon the insured. 
Security Life & Annuity Co. vs. Underwood (Tex.)........+eee05 

Fraud by insured in applying for a life policy is not presumed, and 
must be proved. Denaro vs. Prudential Ins. Co. of Amer. (N. Y.) 

Where the by-laws of a mutual benefit association, which were by ref- 
erence, made a part of the accident insurance policy, provides for 
payment whenever a member in good standing shall, through 
external, violent, and accidental means receive bodily injuries 
which shall, independently of all other causes, result in death 
within a certain time from the accident, the burden is on the 
plaintiff in an action on a policy to show that deceased came 
to his death by such means. But it is also true that the burden 
is upon the defendant of showing that death resulted from one 
of the causes excepted by the contract of Seer Vernon 
vs. lowa State Traveling Men’s Ass’n (Iowa) 

a policy of insurance contains a condition which “renders. ‘tt 
void at its inception, and this result is known to the insurer at 
the time of the delivery of the policy, it will be presumed that 
the company waived the condition rather than it intended to 
perpetrate a fraud. Fowler vs. Title war & agit Co. 
(Kan. ) esecceo 

Where personal property is insured against "fire, * derailment, “or col- 

lision, the insured has the burden of proving that his damage 
was due to one of such causes. O’Connor vs. Columbia Ins. Co. 
(Mo.). acosee 6@ 

An accident policy, which ‘stated that the “insured could ‘not recover for 
injuries sustained while under the influence of intoxicating 
liquors, the burden was on the defendant to prove such intoxica- 
tion. McDermott vs. Hawkeye Commercial Men’s Ass’n (Iowa) 

The burden is upon the insurance company to show a forfeiture by 
failure to give notice of the casualty, as required by the policy. 
Huguenin vs. Continental Casualty Co. (S. C. 

Where in a policy of accident insurance, it stipulated that no recovery 
shall be had for an injury intentionally inflicted upon the insured 
by any other person, the burden is upon the insurer to show that 
the injury came within this exception. Gaynor vs. Travelers’ Ins, 
Co.—Travelers’ Ins. Co. vs. Gaynor. (Ga.).. 

Under statute burden of proof to establish materiality of misrepresen- 
tation and fraudulent intent is upon insurance company, and 
burden is not shifted where it is shown that insured made an 
untrue answer concerning other insurance, for if there be a 
presumption that his failure to mention it was intentional this 
is met by presumption that a man does not make a fraudulent 
misstatement and question is therefore for the nes Owen 
vs. U. S. Surety Co. (Okla.) coccee ckAOSS 

In view of statute which provides that statements shall, ‘in “absence 
of fraud, be deemed representations and warranties, burden 
is on insurer. Continental Casualty Co. vs. Owen (Okla.)......4079 

Action on a policy insuring automobile against damage by collision 
with another object moving or stationary; burden of proof 
is on plaintiff. ae vs. Employers’ ee Assur. 
Corp. Ltd. (N. ¥.). 

Evidence that the market ‘Value of “the lot was from $2000 ‘to "$2500 
was properly admitted as tending to show that plaintiff con- 
sidered the house of little value, and thus show a possible 
motive for burning the house. Mott vs. Spring Garden Ins. 
Co. (Tex.) suseuscconeee 

Incumbent upon owner of building ‘and “building contractor. ‘to prove 
respective insurable interests to recover. Sammons et al vs. 
Amer. Home Fire Ins. Co. et al. (S. C.) ecccccckOS® 

Beneficiary must sufficiently show cause of accident. Goodes vs. 
Order of United Commercial Travelers of America (Mo.)......1206 

Where policy upon live stock did not provide that it should be void 
in case stock should be taken from owner’s farm, owner does not 
have burden, under the code providing that where condition is 
violated insured must show risk was enhanced, in order to recover 
of offering evidence that there was no enhancement of risk, owing 
to the placing of the stock upon another farm for pasturage. Kin- 
ney vs. Farmers’ Mutual Fire & Ins, Society of Kiron, Iowa 
(Iowa. ) 

Presumption against suicide in accident policy insuring of moral tur- 
pitude stands as a presumption of fact until overthrown by evi- 
have burden, under the code providing that where conditon is 
suicide the presumption supports the recovery, and where on the 
facts the trial court could find that the decedent came to his 
death from’ weakness or otherwise and not by suicide, while his 
mind was unbalanced by fever, a recovery was justified. 
vs. Travelers’ Ins. Co. of Hartford, Conn. (Mass.) 

Burden of proof that deceased died from suicide is on company. 
drews vs. U. S. Casualty Co. (Wis.).. 

Where fire companies defended on grounds of misrepresentation they 
must prove it, even though such proof involves proof as to insur- 
able interest. Proper for court to submit to jury question whe- 
ther bills of sale submitted in evidence, which were given by 
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insured in 1904, covered any of the goods insured, there being 
evidence from which they could find that the bills of sale 
covered different goods. Samaha vs. Farmers’ Fire Ins. Co. of 
New York, Pa. (N.J.) 

In an action on life policy presumption was that insured’s death was 
accidental, and burden was on insurer to establish defense that 
he committed suicide. Georgia Life Ins. Co. vs. McCranie. (Ga.). 

Burden is on Defendant to prove a defense of su’cide—Presumption 
of accident—Evidence of hereditary insanity not proof that in- 
sured was insane at time of death. South Atlantic Life Ins. Co. 
vs. Hurt’s Adm’x (Va.). veeeee 

Burden is on company to show that evidence which it desired to intro- 
duce before referees was material. Hanley et al. vs. Adtna Ins. 
Co. (Mass.).... ° 

Burden of proof of fraud in making proof of loss on company. "Coy et 
al. vs. Granite State Ins. Co. Same vs. Hamburg-Bremen Fire 
Ins. Co. Same vs. Home Ins. Co. (Me.) cena 

While the income of a building destroyed by fire cannot be made the 
measure of its cash value in an action on the policy, evidence 
of its rental value may be shown as an element in determining 
value. The quadrennial appraisal of the listers, showing their 
valuation of the building and lot, was admissible. Citizens’ 
woe Bank & Trust Co. vs. Fitchburg Mutual Fire Ins. Co. 
the receipt been in “the "plaintiff's possession, it wo ould have been 
very strong evidence of payment, but as it was in defendant’s 
possession, and had never been delivered, it was no evidence of 
payment and the introduction of it as evidence by the plaintiff 
under the circumstances was inadmissible.’ Sexton vs. Greens- 
boro Life Ins. Co. (N. C.). ee cceccceccece 

Where the evidence strongly tended to show that loss was occasioned 
by incendiarism committed by plaintiff or at his instance, evi- 
dence as to the existence of a mortgage on the property was ad- 
missible as tending to show a motive. Phila. Underwriters’ 
Agcy. of Fire Ass’n of Phila. vs. Brown (Tex.). sie eaeeee 
in an action by C. on the bailee’s policy that evidence of the 
" taking out of the void policy and of the preliminary correspond- 
ence was not competent to show that the bailee did not in- 
tend to insure this particular merchandise. ene vs Nat. 
Fire Ins. Co. (N. Y.) ee cvccccee 

A statement made in an application by a corporation to’ ‘a surety 
company, as a basis for a bond indemnifying the corporation 
against loss through the dishonesty of its treasurer, that all 
checks drawn by him should be countersigned by another officer, 
is immaterial in an action on a subsequent bond of a different 
tenor, not based on such application, and containing no ref- 
erence to it.. Nat. Surety Co. vs. Western Pac. Ry. Co. (U. S.) 

The fact that a member of an insurance agency firm who was an 
officer of a corporation, retained physical possession of a policy, 
issued by the firm on the property of the corporation, is material 
on the question of the issuance of the policy by insurer and 
acceptance by the corporation. Roberta Mfg. Co. vs. Royal Exch. 
Assur. Co. et al. (N. Cu). .cccoes . ee . 

Correspondence between the insured and the company’s agents ‘with 
reference to extension of time for the payment of the premium 
was admissible as tending to show the insurer’s attitude toward 
the risk as revealed by its action in respect to the payment of 
that premium. Equitable Life Assur. Society of U. S. vs. Ellis 
(Tex.) . 

Held, not error, as evidence was competent on the question of con- 
tinuous disability to work. Continental Casualty Co. vs. Wynne 


In an action for a balance due on an insurance policy, evidence held 
Ordinarily the market value of the property destroyed, is the correct 
measure of damages. State Mut. Fire Ins. Co. vs. Cathey et al. 
(Tex.) reir 
sufficient to go to the jury as to whether a purported compro- 
mise was procured by fraud. Biddlecom vs. Gen. Acc. Assur. 

On a question of good faith of the insured it is immaterial whether the 
physician was licensed or not. Kasprzyk vs. Metropolitan Life 
ma. Co. (N. F.). 

Corp. . 

Evidence showed. that it was the insurer’s custom to present the pre- 
mium receipts for payment, and that it had done so in cases of 
other policies held by plaintiff on the life of the insured and 
others, is admissible. Mutual Life Ins. Co. vs. Davis et al. 
(Tex.). 

Where defendant’s inspector “had “knowledge of conditions ‘which’ would 
breach policy and reported same to company which issued 
policy and accepted premium it would be competent to raise an 
estoppal against defendant’s right to insist on breach as 
defense. Evidence of alleged waiver inadmissible in absence of 
offer to show ratification of agent's act by company, same not 
having been in writing and attached to policy as required. 
Rife vs. Lumber Undwrs. (U. S.).....cceseeccsscccese « 
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Evidence as to knowledge of agent prior to issuance of policy is 
admissible. Weinberger vs. Ins. Co. of No. America (Mo.)....1058 

Statute which provides that statements shall be deemed representa- 
tions and not warranties does not prevent proof that statements 
made in application ara wilfully false, by introduction of ap- 
plication in cases where policy contains no reference thereto 
as provided for in statute either as part of policy or as 
having bearing thereon. Continental Casualty Co. vs. Owen 
(Okla. ) -1079 

Evidence that plaintiff objected to the local authorities investigating 
the fire was admissible on the issue whether the fire had been 
started by him. Mott vs. Spring Garden Ins. Co. (Tex.)........1058 

Where insurer refuses to accept proofs of loss in which claim was 
stated at less than amount of insurance, such proofs were 
inadmissible, since insured was no longer concluded by his 
estimate therein. Harmon vs. Stuyvesant Ins. Co. (Mo.)......1056 

In action on life policy defended for fraud, evidence that insured’s 
wife and third persons solicited and procured additional in- 
surance on original medical examination unaccompanied by 
evidence that they acted under the direction or with the knowl- 
edge or consent of insured properly excluded. McCombs vs. 
Travelers’ Ins. Co. of Hartford, Conn. et al. (Iowa). eccces 

Different names for same person. Pacific Mut. Life Ins. Co. vs. "Shields. 
(Ala.) 

Blood on a brick Pacific Mut. Life Ins, Co. vs. Shields. (Ala.). 

Total loss sustained although old laws in force. Citizens’ Savings Bank 
& Trust Co. vs. Fitchburg Mut. Fire Ins. Co. V -.-1170 

Admission of agent. Conn. Fire Ins. Co. vs. Moore (Ky.) -..1164 

Special adjuster employed by the day in particular case, not an officer 
of company and without power to decide as to whether loss 
would be paid, was asked “if the company had not refused to pay 
the claim in suit, because of the concealment of the fact of addi- 
tional insurance,”’ and on objection court did not allow witness to 
so state, held, not error. Springfield F. & M. Ins. Co. vs. Null. 
(Okla.) -1321 

Evidence that blood was found on corner of brick was admissible as 
raising inference that insured in falling to ground struck his 
head against brick, causing death by external, violent and ac- 
cidental means. General Acc. Fire & Life Ins. Co. vs. Shields. 

In action on a casualty policy from which it appeared that insured was 
either shot by a woman or suicided, evidence of a telephone 
conversation with a woman while in a hotel after the shooting 
in which she admitted shooting, was only admissible, if at all, to 
discredit her evidence that insured shot himself. Andrews vs. 

U. S. Casualty Co. (Wis.) .-1370 

Though inadmissible, by reason of statutory provisions, to prove a state- 
ment therein as part of contract, application for policy containing 
false statement admissible as part of evidence of fraud. Bowyer 
vs. Continental Casualty Co. (W. Va.) ..- 1565 

In an action on accident policy where defense was false representation 
in application and insured denied signing application, reversible 
error for court not to permit an expert to give his opinion whether 
signature to application and plaintiff’s signature written in open 
court on cross-examination were written by same person. United 
States Health & Accdt. Ins. Co. vs. Hill (Ala.) 

Where insurance company defended action on tornado policy on ground 
that damage was caused by hail and not by wind, and offered to 
show that six months prior to loss wind of equal velocity had not 
injured the goods, evidence was inadmissible. Fidelity Phenix 
Fire Ins. Co. of New York et al. vs. Abilene Dry Goods CO. see 

Not erroneous to permit plaintiff to produce evidence of good character 
of wife for chastity, where defendant in action on life policy in- 
troduced evidence that shortly prior to his death insured stated 
that he intended to commit suicide because his wife had been 
unfaithful to him. Georgia Life Ins. Co. vs. McCranie. (Ga.)..1442 

In trial of action on life policy where it is sought to recover damages 
and attorney’s fees on action of “bad faith’ it is erroneous to 
reject testimony of one of officers of company showing that prior 
to refusal he investigated circumstances, and in good faith 
reached the conclusion that the company was not liable. Let- 
ters of administration not inadmissible because of erroneous des- 
ignation. Proof of death not inadmissible because of mistake 
in description of man or because it stated that death was caused 
by carbolic acid taken by mistake for bay rum. Not error to 
permit agent of company to testify that insured took out insur- 
ance in order to borrow money on it. Georgia Life Ins. Co. vs. 
McCranie. (Ga.) oo ee L442 

Where there has been an actual delivery and nothing else appears, 
production of policy makes a prima facie case. Pender vs. 
North State Life Ins. Co. (N. C.) 

«8) Evidence held to justify a finding that insurer in an accident policy 
denied its liability thereunder and thereby waived notice of 
injury and formal proof of loss demanded by the policy. Con- 
tinental Casualty Co. vs. Matthis (Ky.).... 
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Held that the rule that if on one state of facts plaintiff may recover, 
and on another not, and the evidence tends no more strongly . 
to prove the first state of facts than the second, no recovery can“ 
be had, did not apply because the burden was on defendant to al- 
lege and prove the facts limiting its Seer Etna Life Ins, 
Co. et al. vs. Rustin (Ky.) 

If the evidence for the plaintiff was true, a prima. facie case was made 
out for plaintiff. Actna Life Ins. Co. et al. vs. Rustin (Ky.).... 316 

In an action for a balance due on an insurance policy, evidence held 
sufficient to go to the jury as to whether a purported compro- 
mise was procured by fraud. Biddlecom vs. Gen. Acc. Assur. 
Corp. (Mo.) 446 

Evidence held to show that fire policies had not ‘been ” delivered and 
were not in force at the time of a loss. , The prima facie case 
made by the introduction of fire policies in evidence thereon, 
created by the presumption of their validity, is of no special 
importance where the real facts are proved. Roberta Mfg. Co. 
vs. Royal Exch. Assur. Co. (N. C.).... coccee 407 

Evidence, in an action on a life policy, hela. not to show that’ the first 
premium was paid when the application was made. Jefferson 
et al. vs. New York Life Ins. Co. (Ky.) ooees 

In an action on an accident policy, evidence held to ‘warrant a find- 
ing that insured died from accidental poisoning. Potter vs. 
4£tna Life Ins. Co. (Wash.) sevcsee 60 

Evidence held not to justify a finding that ‘insured: ‘at ‘the time he 
committed suicide acted under a temporary impulse, but to 
show that his insanity possessed the character of permanency 
and so an infirmity. Layton vs. Interstate Business Men’s Acc. 
Ass’n (Iowa). . coccsecce O86 
that evidence. that insured, within four or five days after the 
accident, wrote a letter to the company, at its issuing office, 
advising it of his injury, replied thereto, inclosing blanks and 
requests for detailed information, without mentioning the date 
it had received insured’s notice, and making no claim that it was 
not received within fifteen days, was sufficient evidence to war- 
rant the jury in finding that notice had been given as required 
by the policy. Continental Casualty Co. vs. Wynne (Okla.).... 466 

The fact that a trust clause was inserted in an insurance policy cover- 
ing the contents of a warehouse was strong probative evidence 
that the insured intended to insure another’s merchandise, which 
was stored with him as a bailee for hire. Czerweny vs. Nat. 
Wire. TOR CO. GE. Zid ccvcccvevocedscrveccscsavecsececcocedtevecee Bae 


Proof that he was unlawfully carrying a concealed weapon was not 
of itself sufficient to show that his death was caused in viola- 
tion of a criminal law, within the terms of a policy provision 
limiting the insurer’s liability under such circumstances. Baker 
vs. Supreme Lodge, K. P. (Miss.)........ cocccsvercc eee 
Evidence held to support a finding that a rupture “which caused the 
death was caused by falling. Fidelity & Casualty Co, vs. 
Meyer (Ark.)....... ° epessencesoces OOO 
Evidence, held to sustain a “finding ‘that decedent “died solely as a re- 
sult of injury. Royal Casualty Co. vs. Nelson et al. (Tex.)...... 580 
Theft or larceny cannot be inferred merely from the disappearance 
of jewelry from insured’s room in a hotel. Duschenes vs. Nat. 
wersey Ce OS Fi. FT. A, Redccnsise. viatvceodus ee 
Evidence held to sustain a finding that insured was induced ‘to ‘believe 
that his policy for $3,000 required only the payment ef monthly 
premiums, to defendant could not claim that an advance cash 
payment was acquired. Nellis vs. Western Life Indemnity Co. 
(N. Y.) ecces secesee 
A defendant to sustain his contention ‘that ‘the’ assignment of the policy 
to plaintiff, though absolute in form, was in fact on'y a pledge, 
need only produce a preponderance of evidence, and not neces- 
sarily clear. Carson vs. Natl. Life Ins. Co. et al. (N. C.)........ 68 
Evidence as to the amount of the salvage held sufficient to enable the 
jury to determine the amount of loss. Walrod vs. Des Moines 
Fire Ins. Co. (Iowa.) cccccsces © 
Evidence held to show that plaintiffs in their proofs of loss and in their 
testimony, falsely and fraudulently misstated the quantity and 
value of the goods eo Pottle et al. vs. Liverpool & L. & G. 
Ins. Co. (Me.)...... icndarexvanen GON 
Proof of the payment of the “first premium “shifts ‘the “burden to the 
company of proving that subsequent premiums were unpaid at 
death. Harris vs. Security Life Ins. Co. of Amer. (Mo.)........ 897 
Evidence, held to sustain a finding that assured’s death was caused by 
inflammation produced by a fall from a wagon. Huguenin vs. 
Continental Casualty Co. (S. C.) oe 
The evidence relied upon to prove a waiver must be sO ‘clearly ‘indicative 
of an intent to relinquish a then known particular right or benefit 
as to exclude any other reasonable explanation. Plumer vs. Con- 
tinental Casualty Co. (Ga.) pessccvescccee OOO 
Evidence held to sustain a finding insured died “ot pancreatitis, caused 
by external injury while riding on a street car. Traveler’s Ins. 
Co. vs. Davies. (Ky.) ecccccccee 





Topical Index. 


Action to recover on benefit certificate defended on ground of for- 
feiture, held to show conclusively absence of necessity to 
levy an assessment, mortuary fund on hand available for 
payment of claims being more than sufficient. Ibs vs. Hartford 
Life Ins. Co. (Minn.)........0+- deeedheubedeecs 

Evidence of much damage to the automobile caused. by attempt to 
pass approaching vehicle did not establish a right of action 
under policy insuring against collision, with another object, 
either moving or stationary, since it failed to show collision. 


Hardenbergh vs. Employers’ Liability Assur. Corpn. Ltd. (N. Y.).1088 


Award of referees cannot be vacated for mere inadequacy, except 


for fraud. Balding r vs. Camden Fire Ins. Assn. et al. (Minn.).1057 


Where insurer on making a loan to policyholder insists that on any 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual Life Ins. Co. 
of N. Y. 

Weight of evidence. Leder vs. National Union Fire Ins. Co. (Mich.) 

External injuries. Goodes vs. Order of United Commercial Travelers 
of America coces 

Proof of suicide to constitute a defense must show motive clearly. 


Heath vs. Bankers’ Life Assn of Des Moines, Iowa (Kan.)......111 


Evidence of transfer of interest in prohibited business. Rauber vs. 
Mutual Life Ins. Co. of N. Y. (N. Y.). 

Evidence of waiver. Western Ins Co. vs. ‘Ashby (ina.). 

Evidence of plaintiff’s president as to date of monthly examinations 
of accounts of plaintiff’s cashier, whose fidelity defendant had 
guaranteed that he could not say that cashier’s books were ex- 
amined on the Ist day of each month, did not show a falsity of 
statement in application that insured’s cashier’s books had been 
examined Sept. 1, 1909, prior to execution of bond. Prosser 


Power Co. vs United States Fidelity « Guaranty Co. (Wash.)....1417 


Action on policy of live stock insurance. Plaintiff held to have made 
out a prima facie case which defendant was bound to rebut. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa. 


The circumstances in evidence are held sufficient to support a judg- 
ment to the effect that death of an animal was caused by light- 


ning. Heaton vs. St. Paul F. & M. Ins. Co. (Kan.)............1407 


Evidence demanded a finding that refusal of defendant to pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 


contrary to evidence. Georgia Life Ins. Co. vs. McCranie. (Ga.).1442 


Life company held, not entitled under showing made to defeat a re- 
covery on life policy on ground of fraudulent representations in 
application, in view of evidence on question of waiver. Gamble 
vs. Metropolitan Life Ins. Co. (S. ceecveseue 

Where fire policy was not offered in evidence, and there was no proof 
of its contents, judgment for plaintiff could not be sustained. 


Fidelity Phenix Fire Ins. Co. vs. Sadau. (Tex.).......++++0+++-147 


As evidence reasonably tended to show that assured had substantially 
complied with ironsafe clause provision, same is sufficient to 
sustain a finding in favor of assured. Western Reciprocal Under- 
writers’ Exchange vs. Coon (Okla.). neces 


In action on accident policy which covered surgeon against loss of sight 
caused by blood poisoning during professional operation evidence 
held, sufficient to show that loss of sight, occurring more than 
five months after opération, was due to infection at that time. 
Maryland Casualty Co. of Baltimore vs. Ohle (Md.).. 

» under evidence that agent of company had no authority to waive 
provision of policy that no action should be brought until after 
three months from filing of proof of loss. Thomson vs. American 
Fidelity Co. (Mass.) 

Where conflicting evidence under proper instructions submitted ‘to jury, 
findings will not be set aside unless found to be clearly wrong. 
Jacoby vs. Prudential Ins. Co. of Amer. (Neb.) 

Evidence held sufficient to show that felon was caused by bruise 
without any intervening cause. Robinson vs. Masonic Protective 
Assn. 


TRIAL. 


Whether an insurer on default in payment of a note given to extend 
the policy after premium was due and unpaid exercises its op- 
tion to forfeit the policy for nonpayment of the note or waives 
its right is a question of fact for the jury. Security Life & An- 
nuity Co. of Amer. vs. Underwood (Tex.).......cee00 sevcceeees 

In this case the question of whether the loss was total or partial was, 
under the evidence, one of fact for the jury. Oppenheim et al. 
vs. Fireman’s Fund Ins. Co. (MiInn.)......ccceee sevsecccecvece 

The defense was forfeiture by failure to pay a premium note on 
maturity, evidence held to sustain a nonsuit. Sexton vs. Greens- 
bore Life Ins. Co. (N. Crdeccccccce coccccccvcccccssccscessccece 
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The plaintiff's evidence showed that the insurance fund had been paid 
to the assignee of an equitable interest justifying the payment 
under a clause of the policy, the complaint was properly dis- 
missed. Pate vs. Prudential Ins. Co. of Amer. (N. Y.).......e08 

Where in an action on a life policy, the issue was whether the death 
of insured was due solely to accident within the policy, stip- 
ulating for payment of a specific sum on the death of insured 
caused by bodily injuries effected through external, violent and 
accidental means, and the evidence thereon was conflicting, the 
question was for the jury, and instructions directing a verdict 
for insurer and ignoring the disputed issue were properly re- 
fused. Empire Life Ins. Co. vs. Gee (Ala.)..... 

Where a material false representation is shown and no waiver proved, 
verdict should be directed for defendant. Kasprzyk vs. Metropol- 
itan Life Ins. Co. 

It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the building. Lebanon Co. vs. Franklin ve Ins. Co. 
of Phila. (Pa.) 

Where insured was shot and killed in a difficulty with L.. whether in- 
sured voluntarily engaged in the difficulty which resulted in his 
death held for jury. Baker vs. Supreme Lodge, K. P. (Miss.).. 

The question whether plaintiff was under the influence of intoxicating 
liquors at the time of the accident was under the evidence, for 
the jury. McDermott vs. Hawkeye Commercial Men’s Ass’n 
(Iowa) 

Held, that whether he was guilty of negligence was “tor the jury. 
Walter vs. Peoples Health & Acc. Ins. Co. (Mich.) 

Whether the defendant by retaining the inventory furnished by the 
plaintiff without objections as to its form, and entering into 
negotiations of settlement, had not waived the service of a 
more formal proof of loss, held for jury. Greengrass vs. No. 
River Ins. Co. (N. Y.).....-. eebeees Ss oe 

Evidence that assured altered his books ‘for the ‘purpose of collecting 
a greater amount than was _ was for the jury. Hartford Fire 
Ins. Co. vs. Walker (Tex.). ecces seveeeee 

Whether death was due to accident, hela for jury. McEwen vs. Oc- 
cidental Life Ins. Co. (Cal.)........... 

Evidence conflicting as to treatment. for disease’ before the application 
for a benefit certificate, verdict could not be directed for defense. 
Logan vs. Court of Honor Ce F< 4kes 665:0 Tesboenes ee 

Whether insured fraudulently misrepresented its value and ‘its character 
was for jury. Walrod vs. Des Moines Fire Ins. Co. (Iowa.)...... 

Insurance premium was paid to the company in due time, afterwards the 
company insisted upon returning it to the beneficiary, who strenu- 
ously objected to receiving it, the question whether it was received 
without assenting to the right to the company to return it and 
whether its return operated as a forfeiture of the policy, are 
for the jury. Bohles vs. Prudential Ins. Co. of Amer. (N. J.).... 

Where notice of accident was uue at once and insured did not hear of the 
accident for eleven months, if at that time a notice was sent it 
was sufficient compliance with the _ provision. Empire State 
Surety Co. vs. Northwest Lumber Co. (U. S.). o ee 

It was at least a question for the jury Whether injuries” to an employee 
while digging sand for use in construction of a brick chimney, to 
take the place of two iron smoke stacks. were covered by the 
policy; hence the court erred in directing a non suit. Kinston 
Cotton Mills vs. Liability Assur. Corp. (N. C. 892 

Whether insured received notice of cancellation, held for jury. 
Commercial Union Fire Ins. Co. vs. King. (Ark.). <0 6 s0ee 

General questions of falsity of statement and intent of applicant are 
for jury, but in view of medical evidence as to whether insured 
was suffering from a “defect in the body’ within the meaning 
of that phrase in a statement of the insured endorsed on the 
policy to the effect that he had no “defect in body’ was a 
question for jury. Continental Casualty Co. vs. Owen (Okla.)..1079 

In view of evidence of compliance and waiver of compliance as to 
separation of damaged goods, held, question for jury whether 
adjuster waived strict performance of requirements as to separa- 
tion of goods. Question of whether reasonable time had elapsed 
for separation of goods held for jury. Farmers’ Mercantile Co. 
vs. Farmers’ Ins. Co. (Iowa.) -1026 

Waiver of proofs of loss is a question for the jury.  Foiles vs. Detroit 
F. & M. Ins. Co. (Mich ). veoacheee 

Oral contract of insurance must have clear proof. Law et al. vs. 
Northern Assur. Co. of London (Cal.) cose cklS® 

“Gulf waters’ a question of law. Mannheim Ins. Co. vs. Charles 
Clarke & Co. (Tex.) ccdbs 86Vsag0b DER RRET 

Misrepresentation by silence—a question of “fact. “Miller vs. Phenix 
Ins. Co. of Brooklyn, N. Y. (Miss.) C00 eevcccccccccccecennee 
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Whether delay of five days in notice on fidelity bond was unreason- 
able was a question for the courts. Dixie Fire Ins. Co. vs. 
American Bonding Co. (N. C.) ee 

Where live stock were injured while away from owner's ‘farm there is 
no question for jury as to whether risk was enhanced where 
there was no evidence showing condition upon owner’s farm. 
o> vs. Farmers’ Mutual Fire & Ins. a of Kiron, Iowa. 
(Iowa. 

Where defendant contends” ‘a * taise and fraudulent * representation or 
concealment by insured has rendered contract void burden of 
proof is upon the company to establish the materiality of alleged 
statement, as well as fraudulent intent. Where evidence is con- 
flicting, or where different inferences may be drawn, question is 
for jury. Springfield F. & M. Ins. Co. vs. Null. (Okla.) 

,» court could not rule as a matter of law that there could be no 
recovery on a policy, for the term “accidental means” was used 
in its common significance of happening unexpectedly without 
intention or design, since it might be found that insured, in an 
effort to reach fresh air, went to the balcony outside the window, 
and there, without premeditation or delirium, but only through 
weakness, lost his balance and fell over. Bohaker vs. Travelers’ 
Ins. Co. of Hartford, Conn. (Mass.) 13 

Question whether matter represented contributed to the event on which 
life policy was due, for the jury. Quest’on of effect of mis- 
representation must go to the jury unless room for doubt that 
they were material. Conner vs. Life & Annuity Assn. (Mo.)....1274 

Proper to submit to jury in action upon life policy question whether 
condition of health of insured under date of policy contributed 
to her death. Coscarella vs. Metropolitan Life Ins. Co. (Mo.)....1292 

Held the court did not err in refusing to allow application to be in- 
troduced in evidence. Fraud is a fact to be proven by a com- 
petent evidence and where there is no evidence in the record 
tending to establish that fact which was the only defense relied 
upon it was not error for the court to direct a verdict for the 
plaintiff. Eminent Household of Columbian Woodmen vs. 
Prater. (Okla.) ne évunn osee +1388 

Where it is doubtful whether false statements" in’ application “for life 
policy are material question is for jury but if manifestly 
material court should so rule as a matter of law. Rigby vs. 
Metropolitan Life Ins. Co. (Pa.).... 2cadeanene 

In suit on an accident policy where testimony for insured tended to show 
that cause of death was accidental asphyxiation, and testimony 
for defendant tended to show that it was due to apoplexy or 
fainting preceding asphyxiation, it was not error for court to sub- 
mit to jury, under proper instructions, the question whether in- 
sured came to his death by accidental asphyxiation, independently 
and exclusively of all other causes, or whether it was caused by 
apoplexy or fainting. Held, not error for court to submit to jury 
question whether plaintiff had given required notice as reasonable 
as possible he having also charged them that if notice was not 
given, plaintiff could not recover. Not error for court to refuse 
to hold, as matter of law, that policy was void if notice was not 
given within required time. Verdict for plaintiff not contrary to 
law because notice was not given until 18 days after death. 
Columbian Nat. Life Ins. Co. vs. Miller. (Ga.) 1546 

In action on accident policy for death of insured because of paralysis 
resulting from blood clot on brain, evidence held, to require sub- 
mission to jury question whether such condition resulted from 
accidental fall and thereby caused by external, violent or acci- 
dental means, or whether due to prior disease. Order of United 
Commercial Travelers of Amer. vs. Roth. (Tex.).... 

In action on fire policies for destruction of stock of goods, evidence 
held, to require sumission to jury of issues whether plaintiff was 
guilty of wilfully burning property and of wilful false swearing in 
connection with loss. Silverstone vs. London Assur. Corporation. 
Same vs. Northern Assur. Co. Limited of London. Same vs. Sover- 
eign Fire Assur. Co. of Canada. (Mich.) Heese ovantene ckGee 

Question of whether insured had changed his occupation — at time he 
was injured or was doing an act pertaining to an occupation 
more hazardous than that for which he was insured, was for the 
jury. Scott vs. Pennsylvania Casualty Co. (Pa.).........+++--163 

Whether insured died from accident or suicide, held for jury. South 
Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.).....ccceeeceecee 15 

Held under evidence to require submission of question of waiver to 
jury. People’s Nat. Fire Ins. Co. vs. Jackson. (Ky.)............ 

Whether representations were true, held, for jury. Prudential Ins. 
of America vs. Sellers (Ind.). eccce 

Held, not to show that insured knowingly made false ‘and fraudulent 
answers. Instruction relating to consultation about some slight 
immaterial ailment correct. N. Y. Life Ins. Co. vs. Moats. 
CT. Bid. cvcces 

Evidence tending to ‘show that he either shot “himself or procured 
some one to shoot him, instructions that if the wound causing 
his death was inflicted accidentally, either by himself or another, 
or intentionally by another without his consent or procurement, 
the law was in his favor, but if he committed suicide, sane 
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or insane, or if the wound was inflicted intentionally by another 
with his consent or procurement the law was for defendants, 
and the jury should find properly submitted the case as made 
by the evidence. Attna Life Ins. Co. et al. vs. Rustin (Ky.).. 

, that in an action on the policy the court properly instructed that 
the closing of the bank alone did not charge the corporation with 
knowledge of any loss within the policy, nor did knowledge even 
of facts which raised a suspicion of fraud or negligence, on the 
part of its treasurer, but it had the right to wait before giving 
notice until it discovered facts which would justify a careful 
and prudent man in charging another with fraud or culpable 
negligence, and also properly instructed on the evidence that 
whether it gave immediate notice after having such knowledge, 
giving the term a reasonable and practical construction, was 
a question of fact for = jury. Nat. ened Co. vs. omen Pac. 
Ry. Co. (U. 8.). eoesces 

The rule that checks “@rawn| on a bank ‘by’ ‘a * aepositor " should be 
charged against the deposits in the order in which they were 
made, held properly applied in an action by a corporation on a 
bond indemnifying it against loss through the negligence of its 
treasurer, based on his alleged negligence in making deposits in 
the bank after knowledge of its insolvency. Nat. Surety Co. vs. 
Western Pac. Ry. Co. (U. S.) 

If insured by his own voluntary act, inflicted’ injuries’ which resulted 
in his death, intending at the time to inflict them, even though 
he did not comprehend that they would result in death, the in- 
juries were not involuntary or accidental. Peterson vs. Time In- 
demnity Co. (Wis.). ; 

A $350. fire policy, stipulating that insurer should ‘not be liable for more 
than three fourths of the value of the property destroyed, in- 
struction that the measure of the damages was the value of the 
property destroyed not exceeding $350, was erroneous. ere Mut. 
Fire Ins. Co. vs. Cathey et al. (Tex.) eoccccce 
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Misleading instructions. Austin Fire Ins. Co. vs Sayles “et ‘al. * (Tex. )..1176 


Accident must be direct cause of death. Goodes vs. Order of United 


Commercial Travelers of America (Mo.) eA 


Error to give instruction authorizing to recover for full amount of 
damages where insurance company provided for deduction of 


$25. Stix vs. Travelers’ Indemnity Co. of Hartford, Conn. (Mo.)..1385 


Where fire companies defended on grounds of misrepresentation by 
insured burden of proof was on them, and instruction that com- 
panies must prove ownership of goods at time of fire was not 
erroneous Samaha vs. Farmers’ Fire Ins. Co. of New York Pa. 


Defendant’ 8 requested instruction of verdict on ground that evidence 
had not shown terms of policy, premium or rate or premium prop- 
erly refused as being inapplicable to evidence. State Mut. Fire 
Ins. Co. vs. Taylor. 

Presumption of death. Evidence filed while action was pending on 
motion for rehearing tending to prove that insured was still alive. 
Rehearing granted. Additional evidence filed to effect that in- 
sured was living. None presented to the contrary. Held, de- 
fendant not precluded from asserting that insured is still alive 
by failure to discover proof of that fact at trial. Court has 
jurisdiction to allow new trial on the single issue of death. 
Caldwell vs. Modern Woodmen of America. (Kan.) 

Held under the facts stated and viewed in the light of the evidence, 
construction could not have misled jury and did not require 
reversal. Hilts vs. U. S. Casualty Co. (Mo.).... 

Instructions examined, and found to be, as applied to the evidence, 
fairly correct statement of law. Jacoby vs. Prudential Ins. Co. 
Amer. 

The 80 per cent or coinsurance clause was not involved in ascertain- 
ing the loss, but was merely a rule for apportioning the loss, 
between the insurance company and the insured. Citizens’ Sav- 
ings Bank & Trust Co. vs. Fitchburg Mutual Fire Ins. Co. (Vt.) 

An accident insurance policy, providing that there should be no lia- 
bility, unless there were visible marks of injury, the jury found 
specially that there were no such marks, the court properly gave 
judgment for defendant notwithstanding a general verdict for 
plaintiff. Mutual Trust & Deposit Co. vs. Travelers’ Pro. Ass’n 
of Amer. (Ind.). 

Under revised statutes providing for additional damages of 10 ‘per 
cent of loss in case of vexatious refusal to pay, it is not 
necessary that both penalty and attorney’s fee be inflicted; where 
insurer’s vexatious delay was an issue, a finding for an at- 
torney’s fee without expressly finding vexatious delay was a 
a finding of vexatious delay. Harmon vs. Stuyvesant Ins. Co. 


of N. Y. (Mo.)..... ceceeceeee L056 


Finding by jury that policy was ‘delivered to insured and became a con- 
summated contract on December 6, 1906, and that it was delivered 
and became a consummated contract on May 10, 1907, not incon- 
sistent, jury evidently meaning that policy was delivered on De- 
cember 6, and continued in force until May 10. Pender vs. North 
State Life Ins. Co. (N. 
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JUDGMENT AND EXECUTION. 


A husband having had an insurable interest in property owned by his 
wife, recovery on the policy issued to him is not limited by the 
value of his insurable interest. Kludt vs. German Mut. Fire Ins, 

Co. (Wis.) 

Having refused the claim could not complain that the court permitted 
recovery in the maximum amount allowed by the policy. Brix 
vs. American Fidelity Co. (Mo.) 

Where the only evidence of the value of the pbuilding ‘after’ the first fire 
was testimony that the building was destroyed by the first and not 
able to be occupied, insured could recover only nominal ow 
Kupfersmith vs. Delaware Ins. Co. (N. J.) 843 

Evidence of proper allowance justified. 

Assur. Co of Canada. (Mich.). 1127 

Where indemnity company wader terms “of policy defended ‘an action 
against insured for death of one negligently killed by its servants 
it is estopped to contest an action against it on policy on the 
ground that the death was due to malpractice of physician and 
not to injuries negligently inflicted. Taxicab Motor Co. vs. 
Pacific Coast Casualty Co. of San Francisco, Cal. (Wash.)......1409 


Judgment against city employing contractor in favor of pedestrian 
injured by negligent failure to guard open sewer is binding on 
contractor liable, over to the city, though not made a party, to 
the action, but actually defending it, and is on his insurer against 
loss who, though not a party, employed counsel to defend the 
action. Kibler et al. vs. Maryland Casualty Co. (Wash.) 

In action on employer’s indemnity bond against indemnitor, a judgment 
against employee for an employer’s loss due to employee’s embez- 
zlement was admissible, but was prima facie evidence only of the 
amount of indemnitor’s liability. and might be impeached by it 
for fraud, collusion or mistake. Dixie Fire Ins. Co. vs. American 
Bonding Co. (N. C.).....0. ° cocceckel® 


COSTS AND ATTORNEY’S FEES. 


Attorney’s fee may be allowed, there being evidence of a want of good 
faith in the defence. Gillespie vs. St. Paul F. & M. Ins. Co, 
(Mo.)... Ken eCoCad! ASME CONS RO. Sepbenaceecs. «uae One 


XIX. Reinsurance. 


Held that, since it appeared on the face of the policies that such re- 
cital was untrue, the total insurance under both policies being 
but $1,900, defendant had knowledge of the mistake, and waived 
all objection by reason of the fact that plaintiff had not re- 
tained a risk on the property equal to the amount stated. 
Scottish Fire Ins. Co. et al. vs. Stuyvesant Ins. Co. (N. C.)...... 

In an action on a policy of reinsurance, the burden is on plaintiff 
to show the fact of loss, which is not done by proof that it had 
paid a specified amount in settlement to the owner of the prop- 
erty insured. Held that plaintiff was properly confined to proof of 
loss sustained, under the particular policies named, and was not 
entitled to show as a basis for recovery on the policies of re- 
insurance that it had issued other policies on other property in 
the building not covered by the policies named. Scottish Fire 
Ins. Co. vs. Stuyvesant Ins. Co. (N. C.)dicccccccccccccccccccccce 


Liability of reinsurer dependent upon contract. Royal Ins. Co. vs. 
Caledonian Ins. Co. of Scotland (Cal.) “s citasen 
Mere allegation of violation of promise, in absence of allegation of 
injury, insufficient. Royal Ins. Co. vs. Caledonian Ins. Co. of 
Scotland (Cal.)........-+ oe evcce es sececees 
Reinsurance is a contract that one insurer ‘makes with another to protect 
the latter from a risk already assumed, and is valid. There is 
not privity of contract between policyholders of the ceding com- 
pany and the reinsuring company. Vial vs. Norwich Union Fire 
Ins. Society (Ill.). Co vcccescccccccccccccocs 
The greatest possible good faith ‘should’ be exercised by each party to 
the reinsurance treaty. In the matter of the arbitration between 
the Rimouski Fire Ins. Co. and the ee Counties Ins. Co. 
LAmmited .cccccccccce socsccceses ccccece 
A treaty of reinsurance, executory in ‘tts nature, | brings" into” being a 
fiduciary relationship of as high a character if not higher than the 
partnership relation. In the matter of the arbitration between the 
Rimouski Fire Ins. Co. and the United Counties Ins. Co. Limited.. 
Lack of good faith in the performance of the terms of a reinsurance 
treaty, permits the innocent party to declare the same void, and 
gives it a claim for compensation for the expenses. In the matter 
of the arbitration between the Rimouski Fire Ins. Co. and the 
United Countios Ins. Co. Limited... ..cccccccccccccccccccccssccce 
that the words ‘‘cede” and “cession” meant the apportionment or 
fixation of the amount of reisurance to be accepted by defendant, 
and not a transfer of the risk to defendant as reinsurer. Moseley 
vs. Liverpool & London & Globe Ins. Co. (Miss.).........0eeeee% 
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Held, that defendant was not relieved from liability to plaintiff on the 
theory that the total amount embezzled while defendant was a 
coinsurer did not equal 333,333 francs, which had to be taken 
before liability attached under the policy issued by plaintiff. 
French Mutual General Society of Mutual Insurance Against 
Theft vs. U. S. Fidelity & Guar. Co. of Balt. City. (U. S.)........865 

An insurer may recover from a reinsurer before the former has actually 
paid the insured. French Mut. General Society of Mutual Insur- 
ance oa Oe Theft vs. U. S. Fidelity and Guaranty Co. Balt. 
City (U. 8.) 865 

Reinsurance Treaties Accounting—Separation of overhead charges— 
Good will—Rescission for fraud. Munich Reinsurance Co. vs. 
United Surety Co.—Receivers of United Surety Co. vs. Munich Re- 
insurance Co. (Md.) 


Mutual Benefit Insurance. 


CORPORATIONS AND ASSOCIATIONS. 


Effect of change of form of organization from fraternal to mutual. 
Travelers’ Protective Assn. of America vs. Smith (Ind.)........1197 

Code 1906, § 2636 providing that nothing should be construed to extend 
to benevolent associations that only levy an assessment upon 
members to create a fund to pay family of deceased member and 
made no profit therefrom and have been incorporated under the 
laws of this state, etc., does not exempt fraternal orders in- 
corporated in another state from provisions of section 2636 which 
requires the filing with the Insurance Commissioner of copy of its 
charter or articles of association, etc. Supreme Ruling of the 
Fraternal Mystic Circle vs. Turner. (Miss.) . -1800 

Statutes governing the organization of fraternal beneficiary societies, 
which in section 4309, provides that on filing with the Super- 
intendent of Insurance of a certificate stating names of the ap- 
plicants; proposed corporate name of the association, which 
shall not too closely resemble the name of any similar associa- 
tion it does not repose in the State Superintendent of Insurance 
the power to determine that question which is one which may 
be determined by the courts in a proper action. Modern Wood- 
men of Amer. v8. Hatfeld et ab. (HAM.)cwccccccee cocccscscscsce 

In case of a conflict between the constitution of a mutual benefit asso- 
ciation and its by-laws, the constitutional bln will govern. 
Roulo vs. Schiller Bund (Mich.)........ occccsccccece 

The by-laws of a benefit insurance society cannot be ‘inconsistent with 
the charter. Sinclair vs. Fitzpatrick et al. (N. Y.)....ccccccccees 

The local lodge is agent of defendant in the sucha of collecting and 
remitting assessments, so that if such lodge knew of the work 
the insured was engaged in, and, so knowing received and re- 
mitted assessment, waiver would have resulted. Hendrickson 
vs. Grand Lodge A. O. U. W. (Minn.) veetoaccece OOD 

That all officers and committees of the Supreme Camp may be elected 
for the triennial term, supreme instructors appointed by the 
Supreme Oracle are officers of the Supreme Camp and hold for 
the triennial term. An agent of an insurance association en- 
titled, according to contract, to monthly compensation and ex- 
penses in advance, may, where the association refused to pe 
form those obligations, treat such refusal as a breach and sue 
at once. The question whether it was necessary for plaintiff te 
tender performances, or whether plaintiff acquiesced in ner ais 
charge, held for the jury. Kelley vs. Royal Neighbors of 
Amer. (Iowa) 3865 
meeting at which the oracle was present and participated, ‘by 
resolution, ordained that, in case the Supreme Oracle should use 
any person as instructor, the person so used shall receive no 
compensation except as local camps may contract or pay, was 
admissible in an action for damages for breach of a contract, 
based on the refusal of payment of compensation by the society. 
Kelley vs. Royal Neighbors of Amer. (lowa) 385 

Where a benefit insurance certificate was issued in the name of the 
Endowment Department of the District Grand Lodge of an order, 
and the promise to pay was made by the Endowment Depart- 
ment, although upon proof by the constitution and by-laws of 
the order that the contract was made for the District Grand 
Lodge, suit could have been brought against it. Endowment 
Dept. of District Grand Lodge No. 23 of Ala, G. U. O. OJ. F. 
vs. Harvey (Ala.) 

Provisions of a life insurance certificate that insured shall “be “alive and 
in good health when the policy is delivered, being for the com- 
pany’s benefit may be waived by it. Wilson vs. Interstate Business 
Men’s Accdt. Assn. & 

Rules and regulations of benefit societies providing such discipline 
as will permit a prompt collection of dues will be enforced 
by the courts. Grand Lodge A. O. U. W. of Colo. vs. Taylor 





Agent of insurance company having ostensible ‘genera authority to 
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solicit, make contracts for insurance, and receive first premiums, 
binds his principle by any acts or contracts within general scope 
of apparent authority although in excess of actual authority. In- 
dependent Order of Foresters vs. Cunningham (Tenn.) 

Member of fraternal society with disease, initiated by the deputy 
executive officer who had such knowledge, provision concern- 
ing good health was waived. oo Order of ae 
vs. Cunningham (Tenn.) wens 

Ipso facto suspension of policy for failure to ‘pay premlum “upheld. 
Oldham vs. Supreme Lodge, Modern Brotherhood of America, 
(Mo.) 

Where by-laws of Fraternal Lodge make initiation obligatory and 
dues are received before initiation, a return of the premium 
may cancel the policy. Kolosinski vs. Modern Brotherhood of 
America (Mich.) 

Notice by Scribe without a concurrence of the Imperial Council may be 
valid and good notice of meeting. Whipple et al. vs. Christie et 
al. (Minn.). -1117 

Attempted consolidation of Massachusetts Fraternal society. with Rhode 
Island Fraternal Society ineffectual au. void where questions 
were not submitted and approved by two-thirds vote of certificate 
holders of each corporation as required by statute. Conseil Ro- 
chambeau, No. 128, De L’Union St. Jean Baptiste D’Amerique vs. 
La Fleur et al. (Mass.) 

Where a subordinate court of a beneficial association was cited by the 
Grand Court to show cause why it should not be suspended or 
dissolved for improper conduct, etc., it could only be subject to 
punishment after adjudication of guilt and a finding had been 
sustained. Jurisdiction—Powers. Grand Court Foresters of Am- 
erica vs. Court Cavour No. 133 Foresters of America et al. (N. J.).1615 


of fraternal order relating to expulsion for misstatement were 
reasonable and valid as to offense, penalty, and procedure. 
Marcus et al. vs. Natl. Council of Knights & Ladies of Security. 
(Minn.) 

Not hav‘ng appealed from decision of fraternal order, errors 
irregularities therein are of no avail. Marcus et al. vs. 
Council of Knights and Ladies of Security. (Minn.) 

Association wa'’ved conditions of policy relating to previous illness by 
accepting risk with knowledge of such illness. Green vs. National 
Annuity Assn. (Kan.) 

Held, consolidated fraternal orders were liable not only for death 
losses but for their surrender values as provided in the original 
certificates. Grand Fraternity vs. Cliff. (Colo.) 


THE CONTRACT IN GENERAL. 


Where a by-law of an insurance society, providing that insured is not 
entitled to sick benefits, unless he is actuaily confined to his bed, 
is not incorporated into the policy, or attached thereto as re- 
quired by Ky. St. § 679, it cannot be considered for any purpose; 
the association not being within the provision excepting certain 
fraternal societies from the operation of the section. Home Pro- 
tective Ass’n vs. Williams (Ky.).......... aeekne whe thew hes 

A member of a mutual benefit insurance company must take notice of 
the provisions of its constitutions and by-laws, though they are 
not recited in or made a part of the certificate, if they are not 
inconsistent with its terms. Held that the terms of the cer- 
tificate were not inconsistent with the by-laws, providing that a 
beneficiary shall receive only one-sixth of the amount of the pol- 
icy if death occurred during the first year, where the mem- 
ber is between fifty-five and sixty years of age. Supreme Royal 
Circle of Friends of the World et al. vs. Morrison (Ark.)...... 


A by-law of a beneficial association, providing that one, to become a 
member, must not be engaged as a miner, including placer 
miners engaged in drifting underground, nor a person engaged 
about mines, whose duties require him to enter into mines at any 
time, and that the beneficiary of ‘persons working underground 
shall receive 70 per cent of the face value of his certificate,” 
being ambiguous and of doubtful application as to mining en- 
gineers, will be held not to refer to them. Head Camp Pacific 
Jurisdiction, Woodmen of the World vs. Irish (Colo.) 

Where a certificate in a beneficial association provided that payment 
of the indemnity was subject to all conditions named therein, 
and liable to forfeiture if said member should not comply with 
by-laws that may be adopted, the insured was bound by any 
reasonable by-law. Head Camp, Pacific Jurisdiction, Woodmen of 
the World vs. Irish (Colo.) 

While a mutual benefit fraternity, or fraternal insurance society, may 
so amend its by-laws as to make reasonable changes of the 
methods of administration, the manner of conducting its busi- 
ness and the like, no change can be made which will deprive a 
member of a substantial right conferred expressly or impliedly 
by the contract itself. Smythe vs. Supreme Lodge K. P. (N. Y.) 

No increase of assessment. Smythe vs. Supreme Lodge K. P. (N. Y.) 
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If the answers in an application for mutual benefit insurance were 
made in an independent instrument not referred to or made a 
part of the certificate of insurance, they are collateral to the 
insurance contract, and hence are only representations, and not 
warranties. Warranties in an insurance policy should not be 
created or extended by construction. They must arise, if at 
all, from the fair interpretation and clear intendment of the 
words used by the parties. In order to defeat recovery for breach 
of warranty in an application, that insured had not sought med- 
ical advice “‘within the last three years,” the advice must have 
been sought within the three years from the date of the applica- 
tion and not from the issuance of the certificate. Catholic Order 
of Foresters vs. Collins (Ind.) ‘ se 

Representations contained in an application for a ‘mutual benefit ‘policy 
need only be substantially true, so far as material to the risk, 
but warranties must be strictly true, whether material or im- 
material. Whether the answers in the application shall be treated 
as warranties or as representations must be determined from 
the language of the entire contract. Provided that applicant did 
thereby certify and declare ‘‘that the answers given by me to the 
above questions are each and all true in fact,” and agree to 
forfeit all rights under the certificate if any answer was untrue. 
Held that the answers in the application for membership were 
warranties, and not eee Cathelic Order of Foresters 
vs. Collins (Ind.). cece 

Membership in a fraternal “order, evidenced by’ a certificate “binding the 
order to pay a special sum upon the member’s death resulting 
from accident, and entitling the member to change his bene- 
ficiary, constitutes an insurance on his life. Littleton vs. Sain et 
al. (Tenn.) ... Sabie cnennn OO 

A life insurance policy “issued by Supreme Lodge, Knights’ of Pythias, 
to one of its members provided that “the contract evidenced 
hereby shall not begin until 12 o’clock noon of the day of date 
hereof, and then the society will not be liable unless the said 
member has actually paid the membership fee and made the 
first monthly payment required while said member is in good 
health,” and the policy was dated Nov. 1, 1907 and delivered 
to the insured Nov. 2, 1907, and the first monthly premium was 
due and paid on the 20th day of Nov., 1907 by the insured. 
Held that, relatively to delivering the policy and paying the pre- 
miums as above stated, both acts were ‘“‘contemporaneous,” 
within the meaning of the contract in this case, and the policy 
of insurance became of binding force on the society on the 20th 
day of Nov., 1907 so far at least, as this clause of the contract 
is concerned, and not before. Supreme Lodge K. P. vs. Few (Ga.) 86 

Where an application for insurance in a fraternal beneficial society 
expressly recites that the by-laws of the society are a part of 
the contract, such are binding on the parties. Gallop vs. Royal 
Neighbors of Amer. (MO0.)..........++ See e eed is reer, | 

The right of a member of a benefit insurance society, could” not be 
taken away by a subsequent amendment to the by-laws or 
charter restricting beneficiaries to blood relatives. Sinclair vs. 
PIOAIIICR OC GD. CH. Zidecvcccewsss. ovceccvccncscescciascosces SST 


, that since the words “abortion” and “miscarriage’’ are synonymous, 
both meaning premature parturition, there was no breach of 
warranty or misrepresentation. Proof that her physicians treated 
her for headache three years prior to the date of the policy did 
not necessarily defeat plaintiff's right to recover, the jury being 
authorized to find that such illness, if any, was not material to 
the risk assumed within the statute. Royal Neighbors of Amer. 
We. Bvateher (TOR. )ececccccces cecsceses ehoceseconsesecccscse SO6 

Where the parties agree in the application. ‘that the contract of in- 
demnity shall not take effect until the delivery of the policy at a 
certain time and under certain specified conditions, such agree- 
ment will be enforced if it is one the parties lawfully could 
make, thus in this case a provision that the member must be in 
good health at the time of the delivery of the certificate was 
held valid. Gallop vs. Royal Neighbors of Amer. (Mo.)........ 221 

A temporary injunction after the order has changed its bookkeeping 
scheme, based on the increased dues grant relief by permitting 
the order to attempt the collection of the increased dues, and 
providing that members may pay the same, and that, if com- 
plainant finally succeeds, the class he represents will receive 
the benefit of the excessive payments, or by permitting any mem- 
ber to pay merely the existing rates and in the event the in- 
creased dues are permitted, delinquent will be offered a reason- 
able opportunity to pay the additional amounts. Poole vs. 
Supreme Circle, Brotherhood of Amer. et al. (N. J.)....+++++.- 387 

An agreement, in an application for membership in a mutual benefit 
society, that the applicant would conform in all respects to the 
laws, rules, and usages of the order then in force or thereafter 
enacted, did not authorize an amendment of the laws of the order 
so as to increase such member’s assessment. A statute author- 
izing fraternal beneficiary organizations to change and amend 
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their rate of assessment, and expressly providing that no amend- 
ment, alteration, or repeal shall take away or impair any rem- 
edy which might exist by law, did not authorize an amendment 
of the rate of assessment of a member who had previously be- 
come such. Green vs. Supreme Council of Royal Arcanum et al. 
CH: ¥.) 
Increase of dues prohibited. Poole vs. 

OL Amer. et al. (N. 

Alleged misrepresentation of age constitutes defense. Waltz vs. Work- 
men’s Sick & Death Benefit Fund of the United States of 
Amer. (N. Y. 

A mutual benefit certificate was contested on the ground that insured 
died by his own hand, the court properly charged that such 
clause meant suicide. Woodmen of the World vs. Wright (Ala.) 

To rescind contract for alleged fraud, innocent party must return or 
tender return of what he has obtained by contract. Waltz vs. 
Workmen’s Sick & Death Benefit Fund of the U. S. of Amer. 
CH, ksi 

Any person through whom any insurance company writing insurance 
upon any property in this state shall deliver a policy of insurance, 
shall be deemed the agent of such company. Miller vs. Spring 
Garden Ins. Co. (U. S. ee 

A beneficiary, not a member of the insuring order, is not bound by its 
rules or regulations as to procedure in the enforcement of his 
claim. Hann vs. Supreme Ruling of Fraternal Mystic Circle. 
(N. Y.) cone 

Where a member of a benefit association agrees to be bound by the rules 
or laws then in force or thereafter to be adopted he is bound by 
subsequent by-laws provided that they are reasonable. Supreme 
Conclave Improved Order of Heptasophs vs. Rehan. (Md.) 

A temperate man may be subject to occasional intoxication. Hann vs. 
Supreme Ruling of Fraternal Mystie Circle (N. Y.) 

The constitution and laws of a fraternal beneficial society having a rep- 
resentative form of government are in the nature of contract be- 
tween the members. Galvin vs. Knights of Father Mathew. (Mo.) 

An amendment in effect established withdrawal values based upon the 
period of membership, and therefore violated the contracts of 
those members who became such before the amendment, and hence 
was illegal. Park vs. Supreme Circle, Brotherhood of Amer. et al. 
(N. J.) 

Where a benefit certificate provides that it shall not take effect until 
delivery, no risk is assumed by the company until that time. 
Wilson vs. Interstate Business Men’s Accdt. Assn. 

Benefit insurance, contract effective on delivery of the policy. 

Sovereign Camp of Woodmen of the World (Mo.) 

The statement of the member who delivered the policy that the assess- 
ments or dues then paid were for April was not binding on the 
certificate holder as a construction placed upon the contract by the 
parties neither such member nor the local clerk having any 
authority to determine whether the assessment was the April or 
May Assessment. Kirk vs. Sovereign Camp. of Woodmen of the 
World (Mo.) 

Insured could not recover upon the certificate, if, when he received it, 
he was suffering from disability so as to make him guilty of a 
false statement or fraud within the terms of the by-law. Wilson 
vs. Interstate Business Men’s Accdt. Assn. (Iowa.) eoeeee 

Certificate not containing copy of the constitution and by-laws of the 
order, one of the provisions of which was that personal repre- 
sentative of a member should hold funds in trust for families, 
blood relatives, etc. made his personal representative his benefi- 
ciary, and by will devised the proceeds, subject to payment of 
his debts to the executor. Held in a contest between sisters of 
insured, his nearest relatives, and executor for the money which 
insurer paid into court, that the statute was more than a rule 
of evidence, and that the provisions as to the trust for blood 
relatives was not part of contract. Ferlage et al. vs. Supreme 
Tribe of Ben Hur (Ky.) cee 

Fraternal certificate is always subject to charter powers and constitu- 
tion and by-laws of order, when expressly agreed to; rights of 
the parties are otherwise controlled by the contract. Gibbs vs. 
Knights of Pythias of Mo. (Mo.). 

Actual delivery to insured not essential to validity of policy unless 
expressly made so by contract, but parties may stipulate that 
contract shall not be binding until delivered. If application 
for life policy is unconditional and unconditionally accepted by 
company at home office certificate need not be actually delivered 
in order to complete contract. Crohn vs. Order of United Com- 
mercial Travelers of America (Mo.) See scecccccceccesece 

Insurance contract may be subsequently modified as to material terms 
by the parties, after which the rights of the parties are governed 
by modified contract. Gibbs vs. Knights of Pythias of Mo. 

Where by- ‘laws of Fraternal Lodge make initiation obligatory and “dues 
are received before initiation, a return of the premium may cancel 


the policy. Kolosinski vs. Modern Brotherhood of Amer. (Mich.) 1109 
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Misrepresentations as to physical condition by applicant for life in- 
surance must refer to material matters and amount to fraud to 
affect the defeat of the policy. National Union vs. Sherry. 
(Ala.) 

Statement by agent of industrial insurance company that a policy would 
be paid to whoever produced it, that it was not necessary to 
designate the beneficiary is binding upon insurer, for in this 
class of insurance the agent who collects the premium, delivers 
the policy, is the only one of insurer’s officials with whom insured 
comes in contact and his statements as to mode of payment will 
constitute waiver. Wallace vs. Prudential Ins. Co. of America. 
CBEO.) 220 

Where foreign fraternal society not authorized to do business in 
state issues certificate of insurance, the contract is not within the 
law relating to such societies but will be construed as assessment 
insurance. Easter vs. Brotherhood of American Yeomen (Mo.) 

Constitution and by-laws of mutual benefit association together 
with application and benefit certificate, constitute the contract 
of insurance. Love vs. Modern Woodmen of America (IIll.)... 

Statute providing that all policies shall have attached correct copy of 
application and portion of constitution, ete. or they shall not be 
considered part of contract controls contracts made by benefit 
society. Certificate issued by fraternal society is the contract 
unless constitution or by-laws are attached thereto. American 
Patriots vs. Cavanaugh (Ky.) 

Language of contracts selected by an insurer should be construed against 
him. Bracket vs. Modern Brotherhood of Amer. (Ky.) 

Action of agent in agreeing with the property owner to hold policy and 
keep his property insured was not repugnant to duty of agent to 
defendant, nor did it affect the validity of contract. Wilson et 
al. vs. German-American Ins, Co, (Kan.) 

Where a certificate issued by a fraternal association refers to application, 
constitution and by-laws as being a part of contract, in an action 
on such certificate these are receivable in evidence as part of 
contract of insurance. Fraternal Life & Accident Ass’n. vs. 
Evans et al. (Ga.) 

Contract between fraternal association and member ordinarily embodies 
the application for membersh’'p, certificate of insurance, chart- 
er and by-laws of association, and statute of the state under 
which it is organized and the insurance is written. Finnell et 
al. vs. Franklin et al. (Colo.). 

Policy of insurance is to be considered. and construed by same rules as 
other contracts, so as to carry out intention of parties. Grand 
Circle Women of Woodcraft vs. Rausch et al. (Colo.) ‘ 

Where conflict between stipulations in benefit certificate and by-laws of 
fraternal association on the one hand, and statutory law regulat- 
ing it on the other, finding for the latter, that act of state in 
which it was chartered, changing class of beneficiaries, constituted 
amendment of original charter. Finnell et al. vs. Franklin et 
al. (Colo.) 

Application for insurance in. ‘beneficial association and certificate of 
membership must be construed together as constituting the con- 
tract. Jnsured presumed to have read his application and be ac- 
quainted with contents. Stitt vs, Locomotive Engineers’ Mut. 
Protective Ass’n (Mich.).... 

Error to exclude from evidence by-law of plaintiff in error. Supreme 
Ruling of Fraternal Mystic Circle vs. Blackshear. (Ga.) 

Laws of fraternal order relatine to expulsion for misstatement were 
reasonable and valid as to offense, penalty, and procedure. 
Marcus et al. vs. Natl. Council of Knights & Ladi s of Security. 
(Minn. ) 

Association waived conditions of policy relating to previous illness by 
accepting risk with knowledge of such illness. Green vs, National 
Annuity Assn. (Kan.) 

Restriction as to beneficiary prospective only in its operation and did 
not invalidate certificate made payable to trustee, who was 
creditor. Emmons vs. Grand Lodge A. i . W. of Delaware. 


Statements held, to be warranties. Under the evidence of the answers 
given concerning disease, held, the association was _ sufficiently 
informed of the disease, the precise date not being considered im- 
portant by the association, should be treated as superfluous. 
Green vs. Natl Annuity Assn. Kan.).... 

Evidence held to show an abandonment of membership and acquiescense 
in decision of fraternal order, precluding plaintiff from asserting 
that member of order died in good standing. Marcus et al. vs. 
Natl. Council of Knights and Ladies of Security. (Minn.) 


DUES AND ASSESSMENTS. 


His certificate was conditioned that the said member complies, in the 
future, with the laws rules and regulations now gove.ning the said 
council and fund or that may hereafter be enacted by the su- 
preme council to govern said council and fund. The association 
some years after issuing the certificate, without notice to the 
plaintiff and against his protest increased his assessment. It 
was held that the language quoted did not authorize an in- 
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crease. Samuel Green, Appellant, vs. Supreme Council of Royal 
Arcanum and Val M. Schmitz, Regent of the De Witt Clinton 
Council, No. 419, Respondents (N. Y.) 

Where it was customary for the members of a benefit insurance society 
to send checks for assessments by mail, a member was not neg- 
ligent in using the mails for that purpose. Coile vs. Order of 
United Commercial Travelers of Amer. (N. C.) 

Member of fraternal order cannot recover assessments and dues paid, 
where name stricken from its membership roll on ground that 
at time of admission he was over eligibility age, such payments 
being in consideration of privileges, benefits, etc. Currier vs. 
Catholic Order of Foresters. 


FORFEITURE OR SUSPENSION. 


The proof showed that deceased was not in good standing in the only 
temple to which he belonged, or could belong. He was not a 
legal member of Green Bay Temple, and his standing therein 
was worth nothing to him. International Order of Twelve 
Knights and Daughters of Tabor vs. Wilson et al. (Tex.)...... 

A pledge by a member of a benefit insurance society to abstain from 
intoxicating drink was in the nature of a warranty requiring 
strict compliance as an essential condition to the preservation 
of his rights under the benefit certificate. Galvin vs. Knights 
of Father Mathew (Mo.) 

Forfeitures of life policies are not favored and will not be enforced 
against equity and good conscience. Independent Order of Fores- 
ters vs. Cunningham (Tenn.) 

Competent for fraternal society to prescribe what occupation - shall 
not be pursued under penalty of forefeiture. Clair et al. vs. 
Supreme Council of The Royal Arcanum (Mo.) 

Prohibition in fraternal benefit certificate against engaging in liquor 
business not enforceable though member engaged in such business 
and so continued until his death, where death did not result 
from such occupation. Clark vs. Modern Woodmen of America eee 

Administrator operating decedent’s saloon, securing renewal. of license, 
ete. is engaged in sale of intoxicating liquor within meaning 
of prohibition in by-laws of fraternal order: Natl. Council 
Junior Order United American Mechanics vs. Thompson (Ky.) 986 

Alabama statute declaring that misrepresentations made in the nego- 
tiation of a policy of life insurance shall not affect the policy 
unless made with actual intention to deceive, or unless risk is in- 
creased and that the policy shall be incontestable after two annual 
premiums have been paid, applies to a benefit certificate. National 
Union vs. Sherry (Ala.) > -1112 

Member suspended from order for betraying secrets forfeits | insurance 
in accordance with constitution and by-laws and court cannot 
interfere, where nothing to show proceedings were irregular. 
Odd Fellows’ Ben. Assn. vs. Ivy. (Miss.) Kecenun 

Occupation in connection with liquor- prohibition does not apply to 
government employee in a warehouse. Bracket vs. Modern 
Brotherhood of America. (Ky.) 

Beneficial association cannot rely on violations of its laws and regula- 
tions as defense to recover on benefit certificates where such laws 
and regulations, although made part of the contract by the provi- 
sions of the certificate had not been filed with the Insurance Com- 
missioner as required by law. Supreme Ruling of the Fraternal 
Mystic Circle vs. Turner. (Miss.) . -1300 
to instruct jury that before they could find for defendant they 
must find that death of insured resulted directly from use of 
intoxicating liquor. Sovereign Camp of Woodmen of the World 
vs. Hutchins. (Okla.) 


By-law providing that monthly dues are regular, if made on the day 
fixed for regular meetings, and the financial month shall be 
computed from regular meeting to regular meeting, and an- 
other providing that the regular meeting shall be held on a 
“Sunday” of the month. This by-law is not unreasonable, and 
if the facts exist, justifying its application to the plaintiff. 
Placa vs. Polizzi Generosa Society of N. Y. (N. Y.) 387 

A certificate is not forfeited where a member paid all his dues to the 
secretary, who failed to remit same, though the local lodge was 
suspended for the failure of the secretary to make the remittances 
of dues. Grand Camp Colored Woodmen Forest of Ark vs. Ware. oe 
(Ark.) 

In view of facts, held that guaranty “tuna was intended as a pledge 
and inducement to members to continue in good standing and, 
notwithstanding the provisions of articles of incorporation and 
by-laws that assessment should be levied pro rata, failure to 
pay an assessment forfeited member’s rights, and society was 
not required to apply the guaranty deposit on such an assess- 
ment. Stubbs et al. vs. Bankers Life Assn. (Ind.)............. 989 

Forfeiture provision is material element of contract, violation of 
which will forfeit contract unless such is waived. Independent 
Order of Foresters vs. Cunningham (Tenn.)........seeeeeeeeeee 987 
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Automatic suspension of certificate in Mutual Benefit Society for non- 
payment ot premium upheld. Day et al vs. ew Forest, 
Woodmen Circle. (Mo.) -1108 

The constitution and by-laws of beneficiary association * providing that 
member cannot be suspended for nonpayment of dues while sick 
is immaterial that during her sickness she stated that she knew 
she was in arrears, did not intend to pay dues and did not wish 
to keep up insurance. Grand Temple & Tabernacle in the State 
of Texas of the Knights & Daughters of Tabor of the Inter- 
national Order of Twelve vs. Counts. (Tex.) 

Where by-laws of fraternal association provided that 93 per cent of the 
regular assessment should be for payment of death benefit, 
balance to be paid into a general fund and that conclave might 
in their discretion provide for the payment of sick benefits, su- 
preme conclave assuming no responsibility for such benefit regula- 
tions adopted by subordinate conclave, the fact that subordinate 
conclave owed insured a larger amount for sick benefits than 
amount of monthly dues will not defeat the right of supreme 
conclave to set up nonpayment of dues as defense. McCann vs. 
Supreme Conclave, Improved Order Heptasophs. (Md.) 

Mutual benefit association cannot set up nonpayment of dues where it 
wrongfully refused to receive them yet where expulsion was 
threatened and advice given by officer of order that best way was 
for insured to lapse out and beneficiary’s agent stated he would 
submit matter to her and made no further offer, insurer can set 
up defense of non-payment. Where by-laws of a fraternal asso- 
ciation making nonpayment of dues a defense did not expect 
nonpayment owing to sickness or insanity of insured, the fact 
that insured was in an insane asylum at time his dues lapsed can- 
not be set up by beneficiary to defeat defenses of nonpayment. 
McCann vs. Supreme Conclave, Improved Order eee 


The brea wn of the warranty was a defense, and an essential averuent 
of this defense was the tender of the fees and premiums received 
on the certificate of insurance. Catholic Order of Foresters vs. 
Collins (Ind.) 

Held that, the defendant having collected and retained not ‘only the 
assessment for which he was suspended, but the following assess- 
ment, it was liable on the policy, since he was a member of the 
order at the time of the accident. The suspension was waived 
by the collection and retention of such assessment and the fol- 
lowing assessment. A benefit insurance society is estopped from 
claiming a forfeiture, although within the express letter of the 
contract, where a member has conformed to a course of action 
which it has led him to believe, does not involve a forfeiture. 
Coile vs. Order of United Commercial Travelers of Amer. (N. C.) 

It is held that the trial court’s finding that there was a waiver of the 
forfeiture is sustained by the evidence. Hendrickson vs. Grand 
Lodge A. O. U. W. (Minn.). ° 

Held, a forfeiture for nonpayment in absence of waiver. Dobson’ Vs. 
Triple Tie Ben. Ass’n 

The acceptance of any past due or delinquent call or any installment 
thereof is optional with the association, and shall not in any case 
be a waiver of the forfeiture of the policy. Bricker vs. Gt. 
Western Accdt. Assn. (Ta.) 

A member of a fraternal beneficiary society is chargeable with “the 
knowledge that no officer has authority to offer him special priv- 
ileges, Galvin vs. Knights of Father Mathew (Mo.) 

The acceptance by the secretary of monthly premium, does not constitute 
a waiver or raise an estoppel on the part of the supreme lodge, 
which as soon as it knew of the fact that insured had engaged in 
the prohibited occupation offered to return the premium. Jones 
vs. Modern Brotherhood of Amer. (Wis.) 

Doctrine of waiver and estoppel as applied to forfeiture does not 
grow out of original agreement, but out of new contract arising 
from conduct of parties not to insist upon the forfeiture; and 
although there be no formal waiver, the courts will not allow 
a party to claim a forfeiture in violation of good faith and 
conscience. Forfeiture clause of benefit certificate may be waived 
by its officers or agents within scope of real or apparent au- 
thority. Deputy executive officer, having various powers in- 
vested in him, subject to ratification of the home office had 
authority to waive provision for forfeiture. Independent Order 
of Foresters vs. Cunningham (Tenn.). evesee eveccccces 
lodge of fraternal order knew that member ‘engaged in liquor 
business and received assessments, but none of officers knew 
facts. Held, it was not estopped from declaring a forfeiture. 
Natl. Council Junior Order United American Mechanics vs. 
Thompson (Ky.)..... oceccececoces 

Payment of assessment by member who has engaged “in prohibited 
occupation is not waiver by society which did not know of such 
engagement, nor is it waived by conduct of secretary of local 
lodge who had no knowledge. Acts of mere subordinate officer 
of lodge not binding on association unless ratified. Rule that 
course of action by insurer which leads beneficiary to honestly 


(92) 





Topical Index. 


believe that by conforming thereto forfeiture of policy will not be 
insisted upon and which estops insurer from thereafter insisting 
on forfeiture, presupposes authority in person purporting to 
represent insurer; estoppel cannot be invoked where such person 
had no authority. Clair et al. vs. Scone Council of The 
Royal Arcanum (Mo.) eee 

A well and long known practice of a subordinate ‘lodge which amounts 
to a waiver of prompt payment of dues and assessments binds 
the Grand Lodge. Sauerwein vs. Grand Lodge of Order of Sons 
of Herman (Min.) consccvoccess 

Apparent default in payment of ‘assessments was waived by benefit 
society by subsequent receipt and acceptance of such a sub- 
sequent assessment. Patton vs. Women of Woodcraft (Ore.).. 

Receipt of the premiums coupled with knowledge of the falsity of the 
misrepresentations waives the company’s rights. National Union 
vs Sherry. ° 

Member of Mutual Benefit Association conclusively presumed to know 
the provisions of the constitution and by-laws of Mutual Benefit 
Association. Day et al vs. Supreme Forest, Woodmen Circle. 
(Mo.).. 

Custom of accepting deferred payments establishes waiver of the for- 
feiture clause requiring immediate payment. Oldham vs. Su- 
preme Lodge Modern Brotherhood of America. (Mo.) 

Society not estopped to set up forfeiture even though assessments were 
paid to secretary and treasurer of society to be applied in case 
of reinstatement after suspension. Odd Fellows’ Ben. Assn. vs. 
Ivy. ( Miss.) 

Waiver of by-laws cannot be predicated upon statement 
officer of subordinate lodge that lodge would pay insured’s dues 
in absence of a showing that the promises were made in pur- 
suance of the practice of the local lodge acquiesced in by govern- 
ing officers of the order for an officer of the local lodge cannot 
waive the by-laws. Knode vs. Modern Woodmen of America. 


The law does not favor forfeiture, and very slight circumstances will 
be taken advantage of in order to avoid the effect of a forfeiture. 
Security Life & Annuity Co. vs. Underwood (Tex.)...........- 

Held, that the by-laws did not conflict with the constitution, and in 
order to forfeit a member’s rights for nonpayment of an assess- 
ment, affirmative action on the part of the order was necessary. 
Roulo vs. Schiller Bund (Mich.) 

The expulsion of a member properly followed after it had been estab- 
lished by evidence that the member had violated the by-law. 
Galvin vs. Knights of Father Mathew. (Mo.) 

Member of beneficiary association engaging in a proscribed occupa- 
tion invalidates certificate where his death occurs from pro- 
scribed occupation. Notice of suspension self executing when 
in accordance with by-laws. Clair et al. vs. Supreme Council 
of The Royal Arcanum (Mo.) ese 

Where by-laws of fraternal association provided. ‘that failure to pay 
assessments at stated time should, ipso facto, constitute suspen- 
sion was unnecessary. Insured must have known provisions for 
prompt payment are of the substance of such insurance contract. 
By-laws providing a self executory suspension of member and 
forfeiture of insurance as penalty for non-payment of dues is 
valid. Knode vs. Modern Woodmen of Amer. (Mo.) 


A member of a benefit insurance society who had not been lawfully 
suspended at the time of an accident was estopped to rely on 
that fact by an application for reinstatement made by him before 
the accident. Coile vs. Order of United Commercial Travelers 
of Amer. (N. C.). s ascaves . eeseese 
representation in a ‘petition. for ‘reinstatement ‘will’ avoid. the in- 
surance when material. Supreme Ruling of Fraternal Mystic 
Circle vs. Hansen (Tex.) s 504 
lapse of policy for nonpayment of premium, ‘insurance’ not effect- 
ive until application approved and notice thereof given to assured 
MeCermickh wa. N.. 3%. Ladle Tee. Ge CH. ‘Zadiice cvescvesecicccccekaae 


BENEFICIARIES AND BENEFITS. 


In absence of contrary stipulation, designation of beneficiary in a 
life policy, if valid in its inception, remains so, though in- 
surable interest or relation of beneficiary has ceased. Gibbs 
vs. Knights of Pythias of Mo. (Mo.). Ceveneerccosenee ee 982 

Where under a fraternal certificate the assured had ‘no vested interest 
but merely a right to designate a beneficiary, neither his next of 
kin nor his estate can question the ehaien: to the beneficiary. 
Smith’s Adm’r. vs. Hatke. (Va.)... <6 «+. -1114 

At the time the deceased joined the order, ‘his contract, “consisting of 
the charter and by-laws, providing that he could name any bene- 
ficiary whom he chose, whether related or not, and could change 
the beneficiary upon making application and paying the fees. 
This was a substantial right, which could not be taken away by 
subsequent amendment of the by-laws or charter. Sinclair vs. 
Petapaeriek 66. GL GS Wildiccciss cvcccue adécvecssdvecedtenaveseu-aee 
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A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. (N. Y.) oses 

Statutes governing fraternal beneficiary societies forbids designation 
of stranger not related by blood or marriage nor dependent upon 
a member asa beneficiary. Insured may not indirectly, as by 
will, designate one not qualified as beneficiary. Gibbs vs. Knights 
of Pythias of Mo. (Mo.). 

A married man having a living “‘undivorced wife cannot under the by- 
laws of a benefit association authorizing the affianced wife of the 
member to be designated beneficiary, lawfully designate his 
certificate to a woman not his wife as his fiancee. Mendelson 
vs. Gausman. (N. Y. . 1276 

Insured, under statute regulating business of beneficiary association, 
has no property interest in funds, but a mere power of appointing 
a beneficiary. He cannot deal with it as property and impress it 
with a trust for payment of debts. Finnell et al. vs. Franklin 
et al. (Colo.) 

Issuance of fraternal beneficiary certificate in favor of ‘‘affianced wife” 
not conclusive evidence of such relationship. ne vs. 
Gausman (N. Y.). ° 

Though a fraternal beneficiary certificate was ultra- “vires ‘in “that it 
was paid to insured’s personal representative, when beneficiary 
must be blood relative or dependent, association cannot, on 
that ground defeat recovery where contract has been fully 
executed, but must pay personal representative in trust for 
charter beneficiaries. Gibbs vs. Knights of Pythias of Mo. (Mo.). 

Where under a fraternal certificate the assured had no vested interest 
but merely a right to designate a beneficiary, neither his next 
of kin nor his estate can question the ae to the benefi- 
ciary. Smith’s Adm’r vs. Hatke 

Designation of the beneficiary by will is permissible. 

Walton et al. (Miss. ) 

Marriage did not operate to make designation in benefit certificate, 
of father as beneficiary void or to substitute wife as beneficiary. 
Vanasek vs. Western Bohemian Fraternal Assn. et al. (Minn.)..13056 

Held on the facts stated that provision in beneficiary’s certificate gave 
a reversion to the first class and the wife of deceased member 
could contest a designation made by the husband to another 
woman as affianced wife. An interplea by wife who claimed to 
be entitled to proceeds of benefit certificate issued upon life of her 
husband is not a waiver of her right to contest the legality of the 
designation thereof. Mendelson vs. Gausman. (N. Y.) eenee 

Under benefit certificate, where insured had no property interest but 
mere right to appoint beneficiary, and where beneficiary had only 
an expectancy, not vested until death of insured, the fact that in- 
sured was the sole heir of beneficiary, who predeceased him, did 
not make the insured the beneficiary, nor upon the theory that 
there was no designated beneficiary at the time of the death of 
insured was there any resulting trust of the fund in favor of his 
estate, transferring right to recovery to the executor for distri- 
bution under the will. The uncles and cousins of the insured, 
who would also have been legal heirs of first designated benefi- 
ciary, had he survived the insured, come within the class entitled 
to receive the funds. They were entitled to it as against his 
executor, who was not within the class, and who could only re- 
cover or receive the fund as a quasi trustee for them. Finnell 
et al. vs. Franklin et al. (Colo.) 

In order for member's widow, not designated, to take as beneficiary, 
neficiaries designated should have died during the life of mem- 
ber and that he should have failed to make other designation. 
Emmons vs. Grand Lodge A. O. U. W. of Delaware. (Del.) 


"ay The insured had the right under the terms of the policy, to change 

the beneficiary. The beneficiary, therefore, had no vested right. 

The insured had complete control of the policy. A policy may be 

surrendered by mutual agreement so as to terminate the rights 

and obligations of the parties. A provision in a life policy 

making it incontestible after one year from issuance, except for 

nonpayment of premium, would not prevent the company, when 

sued on the certificate, from defending on the ground that the 

policy had been canceled by agreement with assured upon the re- 

turn of all payments made by him. Indiana Nat. Life Ins. Co. 

vs. McGinnis (Ind.) coco 

Beneficiary has no vested interest, where “holder has right to “change. 
Littleton vs. Sain et al. (Tenn.) ° © eececes 

Where a member of a mutual benefit society was authorized by its 

rules to change the beneficiary at will, the beneficiary originally 

designated had no vested interest in the certificate. Jackson vs. 

Brotherhood of American Yeomen (M0.).......055 seecesseseseee 

Either the insurer or the beneficiary of a mutual benefit certificate has 

the right to insist that a change of beneficiary be made con- 

formable to the stipulations of a policy and the rules of the 
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association. The right to insist that a change in beneficiary be 
made according to its rules, may waive compliance by issuing a 
new certificate, naming the new or substituted beneficiary, but it 
does not waive compliance with its rules by interpleading the con- 
testing claimants, and paying the money into court. Faubel 
et al. vs. Eckhart et al. (Wis.). ecccce 

Held that while a parol gift inter vivos “unaccompanied. by ‘the ‘delivery 
of a life insurance policy, payable to the estate of the insured, 
is effective as against the administrator of the insured’s estate 
both the beneficiary and the insurance association having the 
right to require changes to be made conformably to its by-laws, 
and the insured having no ownership in the fund to be paid 
after his death, the agreement as to the beneficiary is binding 
only as to that part of the benefit payable to the insured’s estate. 
Faubel et al. vs. Eckhart et al. (WiS.).....ccsecccceeccencececs 
that the failure to make a written request for the change, of 
beneficiary to indorse the change, and return the same to the 
member were defaults caused by the association’s agents for 
which decedent was not responsible, and that the facts showed 
a complete change of beneficiary. Jackson vs. Brotherhood of 
American Yeomen (Mo.) 

Held that the fact that the new certificate had not “been actually de- 
livered, and that plaintiff, therefore did not offer the same in 
evidence, was no defense to an action thereon. McIntyre vs. 
Modern Woodmen of America (Mich.)........eeceeeeeeceecseces 

The holder of certificates in a mutual benefit insurance company has 
the right to change the beneficiary named therein. Wherry et 
al. vs. Latimer et al. (Miss.). ceneune: ae 

The original beneficiaries in certificates ‘of mutual insurance ‘companies, 
may maintain a suit to cancel new certificates induced by undue 
influence. Wherry et al. vs. Latimer et al. (Miss.) 384 

One seeking to cancel a new mutual benefit certificate and change the 
beneficiary on the ground of mental incapacity of the member 
ana undue influence of the beneficiary, has the burden of estab- 
lishing the proof. Wherry et al. vs. Latimer et al. (Miss.).... 503 

Until insured’s death, new beneficiary may be designated by insured 
providing beneficiary be qualified under charter. Gibbs vs. 
Knights of Pythias of Mo. (Mo.) mak oe . 

Rights of a beneficiary vested by death cannot ‘be “affected “by ‘any 
waiver of the company. Stemler vs Stemler. (S. D.) -1112 

Delivery of certificate may be essential to cause change of beneficiary. 
Stemler vs. Stemler. (S. D.) 1112 

No valid change of beneficiary in benefit certificate ‘where insured made 
no attempt to comply with any requirements of the by-laws but 
merely handed his benefit certificate to his wife before his death, 
and expressed a desire that his wife should have the proceeds, 
where he had, previous to marriage, made his father beneficiary. 
Vanasek vs. Western Bohemian Fraternal Assn. et al (Minn.)..1305 

While objects of fraternal associations are different from those of 
ordinary life companies, assured has no greater power to change 
beneficiary, except as reserved by laws of state, or by-laws of 
association, or terms of certificate. Insured, under benefit certi- 
ficate with right to designate and change beneficiary, had no 
interest or property in the benefits but simply power to appoint 
a one to receive them. Finnell et al. vs. Franklin et al. 
(Colo.).... 

Where power of designating beneficiary was not reserved in benefit 
certificate, beneficiary first designated acquired a vested interest 
upon delivery of certificate. Where there was such reservation of 
power he took a mere expectancy. Finnell et al. vs. Franklin et 
al. (Colo.) 

Under benefit certificate, where ‘insured had merely naked power of 
substituting beneficiaries, such power to be available must be 
executed according to terms of certificate. While equity may aid 
an attempted but incomplete change of beneficiary it does so only 
when insured has in good faith attempted to comply with pre- 
scribed mode of change. Where insured did nothing to make the 
change in accordance with form prescribed, though he might have- 
done so, his will did not, in equity, constitute change of benefi- 
ciary. Provisions for change of beneficiary were for the mutual 
benefit of association and its members. Deposit of money in 
court in contest between relatives and executor did not constitute 
waiver. Finnell et al. vs. Franklin et al. (Colo.).... 

(5) Section 19, c. 345, Laws 1907 (Rev. Laws Supp. 1907, § 1704-25) pro- 
viding for the service of process upon foreign ‘‘fraternal bene- 
ee ” construed, Spencer vs. Court of Honor 

The certificate was not operative until” the “date of its ‘delivery “to insured, 
so that company was not liable for injuries received before that 
date. Wilson vs. Interstate Business Men’s Accdt. Assn. (Ia.).. 

“Any benefit” may only refer to such a Rose vs. Common- 
wealth Beneficial Assn. (Del.). occecce 

Where by-laws of accident association provided for payment only 
where insured should receive accidental injury which immedia- 
tely and wholly disabled him from transacting any kind of 
business, the fact that insured, a travelling salesman, continued 
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a journey after his accident, will not bar a recovery. Inter- 
national Traveler’s Assn. vs. Bosworth (Tex.) coeccsvce 

Provisions of by-laws that on death of member "$50.00 shall. be paid to 
his widow or the nearest relative’, “an assessment of $1 shall be 
levied on each member to reimburse the treasury,” and “no dona- 
tion for charity shall exceed $5,” entitled widow of deceased 
member to $50 as of right and did not provide for a discre- 
tionary charity. Wilkins vs. Price (N. Y.) 

Reversion to fraternal order of benefits from certificate if beneficiary 
directly or indirectly causes death of insured, not against public 
policy. No recovery by children of insured and her husband, who 
was beneficiary, where shown that both husband and wife were 
found dead, with unmistakable evidence that husband murdered 
wife while insane and then committed suicide. Grand Circle 
Women of Woodcraft vs. Rausch et al. (Colo.) 

While it was incumbent on plaintiff to set out in his notice of claim 
and establish in his proofs that which by his contract was essen- 
tial to a recovery, the contract should not be construed as 
limiting the inquiry to the cause of suspension or discharge as- 
signed by the employer—"Discipline”’ defined. Stitt vs. Locomotive 
Engineers’ Mut. Protective Ass’n (Mich.) 

Where the petition in an action on a certificate issued by a fraternal 
organization alleged that decedent was a member of a subordinate 
temple, it was error to introduce in evidence the financial card 
of another temple. International’ Order of Twelve Knights and 
Daughters of Tabor vs. Wilson (Tex.) ences 

That such erroneous statements in the proofs are not conclusive, and 
do not preclude or estop the beneficiary from showing that such 
statements were made by mistake. Lockway vs. Modern Wood- 
men of America. (Minn.) eecece 

Copy of verdict of coronor’s jury, if furnished by beneficiary with 
proofs of death, is competent as an admission against interest, 
yet such copy furnished by insurer’ agent, without knowledge 
or consent of beneficiary, could not be received as an admission 
against his interest. Krogh vs. Modern Brotherhood of America 

Fraternal ‘association is estopped from defending on grounds ‘that. it was 
not furnished proofs of loss where it had receipted for papers sent 
it. Carpenter vs. Modern Woodmen of America (lIowa.) 

Provision of benefit certificate requiring beneficiary to furnish proofs 
of death before any action would lie was valid and binding. 
Where secretary of local camp was authorized to collect and 
remit assessments and deliver blanks for proofs of death and 
transmitted them to secretary of head clerk of head camp he 
had no authority to waive beneficiary’s duties to submit proofs 
by informing her that it was useless to make them as head 
camp would not pay the loss. Love vs. Modern Woodmen of 
America (T)l.) 

A notice of claim reciting that insured had been suspended and dis- 
charged for certain acts, was insufficient to show a prima facie 
case entitling him to indemnity under the certificate. Stitt vs. 
Locomotive Engineers’ Mut. Protective Ass’n. (Mich.) 


In an action by a member of a mutual benefit order, such member 
cannot consistently claim that he is entitled to the sick benefits 
provided for by the laws of the order, and that such laws are, 
in other respects, of no validity, on the ground that the constitu- 
tion and by-laws had not been regularly adopted. Cohen vs. 
Superior Lodge No. 516, I O. B. A. (R. . 

Where under a fraternal certificate the assured ‘had no "Vested interest 
but merely a right to designate a beneficiary, neither his next 
of kin nor his estate can question the payment to the benefi- 
ciary. Smith’s Adm’r vs. Hatke (Va.) 

Action on benefit certificate in favor of deceased’s mother, who died a 
year previous to insured. Brothers and sisters as only heirs at 
law took as beneficiaries and not by descent from their brother, 
the insured. Administrator who received the money was not a 
trustee for plaintiffs so not entitled to money as administrator 
and payment to him by defendant did not relieve defendant of 
liability to plaintiffs. Plaintiffs are not estopped or prevented by 
laches from asserting that payment to administrator was un- 
authorized though one of them petitioned for his appointment 
and though administrator paid funeral expenses out of insurance, 
etc. Devaney et al. vs. Ancient Order of Hibernians Life Ins. 
Fund, (Minn.) 


Where beneficiaries of certificate on life of deceased assigned their in- 
terest before it had vested by death of insured but in action thereon 
testified in favor of assignee insurer cannot question validity of 
assignment for beneficiaries would, by their conduct, be estopped 
from subsequently repudiating it. ee vs. ee Wood- 
men of America (Iowa.).... 

Assignment by beneficiary of funeral 
payment of bill is valid. Wilkins vs. Price. (N. Y.). 

Under benefit certificate, where insured had no property. interest but 
mere right to appoint beneficiary, and where beneficiary had only 
an expectancy, not vested until death of insured, the fact that in- 
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sured was the sole heir of beneficiary, who predeceased him, did 
not make the insured the beneficiary, nor upon the theory that 
there was no designated beneficiary at the time of the death of 
insured was there any resulting trust of the fund in favor of his 
estate, transferring right to recovery to the executor for distri- 
bution under the will. The uncles and cousins of the insured, 
who would also have been legal heirs of first designated benefi- 
ciary, had he survived'the insured, come within the class entitled 
to receive the funds. They were entitled to it as against his 
executor, who was not within the class, and who could only re- 
cover or receive the fund as a quasi trustee for them. Finnell 
et al. vs. Franklin et al. (Colo.) 1472 
of beneficiary association existed for sole benefit of class desig- 
nated by statutory amendment. Money due under certificate 
could in no event become assets of insured’s estate, nor was such 
rule affected by reason of decease of beneficiary before change. 
especially where there are claimants of the class who might have 
been beneficiaries under the act. Finnell et al. vs. Franklin et al. 
(Colo.) - .1472 

In order for member’s widow, not designated, to take as beneficiary, be- 
neficiaries designated should have died during the life of mem- 
ber and that he should have failed to make other designation. 
Emmons vs. Grand Lodge A. O. U. W. of Delawar. 

Benefit certificate payable to trustee to secure debt payable to him in 
absence of law or order regulating matter, regardless of fact that 
trust had terminated by payment of debt, though trustee might be 
required to account for funds as trustee. Emmons vs. Grand 
Lodge A. O. U. W. of Delaware (Del.) 

The provision of a by-law that money for the benefit “will be drawn 
from the mortuary assessment fund’? was a method of providing 
the means of payment, and not a condition of liability. Placa vs. 
Polisail Generosa Society of NM. Yi (Ni. Vidicacsecscccsctissccuece 

One suing for balance due on fraternal benefit certificate need not tender 
amount paid and admittedly due thereunder. American Patriots 
WE. CRVORRUEE. CEFF cnc. Kicccs 606606: nckand” cuhdacee Rede ee Ree 


ACTIONS FOR BENEFITS. 


A member of a mutual benefit order, if he feels aggrieved at the action 
of the lodge, he must exhaust his remedy within the order before 
he can prosecute his claim in a court of law. Cohen vs. Supe- 
rior Lodge No. 616, I. O. B. A. (R. I.)....... éupocenée 

The provision of a by-law of a beneficial association that all cases 
must first be passed on by the board does not apply to claims 
against the society, as that would make it a judge of its own 
case. Placa vs. Polizzi Generosa Society of N. Y. (N. Y.)........ 

Held in an action for benefits that the regulations made it a condi- 
tion to relief that the question of incapacity be submitted to the 
advisory board found in favor of the plaintiff, and that its adverse 
finding was conclusive against the action. en Co. et 
al. vs. Reager’s Adm’r, (Ky.). s 

Action may ordinarily be maintained. ‘on a benefit, certificate “binding 
society issuing it to pay beneficiary specified sum when collected 
by assessments at time and in manner provided by constitution, 
etc. of order, provided that if one full assessment does not 
produce that sum, amount shall not exceed proceeds actually 
realized. Injunction granted on proof that foreign fraternal cor- 
poration has violated law by appropriating part of its death and 
emergency fund in payment of money loaned it which restrains it 
from prosecuting any business within the commonwealth except to 
defend actions and to pay pending claims does not release it 
from its contracts of insurance but it may not levy assessments 
and it does not breach contract binding it to pay specified sum 
when collected by assessments, and beneficiary may not maintain 
action on contract. Moshenz vs. Independent Order Ahawas Is- 
rael. Superior vs. Same. (Mass.) occcee e390 

In an action on benefit certificate it is no defense that defendant’s 
board of directors had not passed upon the claim before com- 
mencement of action where they failed to act for nearly a year, 
their non-action being in effect a denial. Carpenter vs. Modern 
Woodmen of America. (lowa.) eseces coccecksee 

Laws of a fraternal benefit association imposed upon its ‘officers and not 
upon beneficiary the duty to take initial steps to procure proofs of 
death and required such proofs to be on blanks furnished by the 
association which beneficiary applied for and which the order 
failed to furnish. He subsequently furnished certificate from 
health department. His right to sue is not barred by failure to 
file in prescribed form. Rosenstein vs. Court of Honor. (Minn.)..1304 

Evidence held insufficient to show that there was any unwarranted delay 
in passing on beneficiary’s claim, or that any fraud and oppression 
were contemplated or practiced so as to relieve beneficiary of 
duty to exhaust remedy in forum established by fraternal order— 
non compliance bars beneficiary from suing in courts. O’Neill vs. 
Ancient Order of Gleaners. (Mich.).... .1613 

Action at law maintainable on benefit certificate and it” is “not neces- 
sary to go into a court of equity to enforce it. Krogh vs. 
Modern Brotherhood of America (WiI8.)........06 ssscceecseves 982 
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Sufficient for fraternal member to request payment from president and 
serve written demand upon the order before commencing action, 
in absence of restriction. Grand Fraternity vs. Cl'ff. (Colo.)....1748 

Under statute exempting fraternal association from provisions of 
insurance law unless specifically designated therein, holder of 
certificate, in accordance with other statute providing that it 
shall be unlawful for any person, firm or corporation or asso- 
ciation to stipulate whereby time’ in which to sue is limited 
to shorter period than two years, entitled to two years in which 
to bring action notwithstanding provision in certificate. Inter- 
national Travelers’ Assn. vs. Bosworth (Tex.).. 0000.90 0Reue 

Association issued a benefit certificate without limitation as to time to 
sue. Application therefor stated that by-laws then in force, or 
thereafter adopted, should be a part of the contract, and by-laws 
subsequently adopted limited time to sue to one year after death 
of insured. No notice was given of such by-laws and year expired 
before beneficiary had knowledge thereof. Such by-law was un- 
reasonable and void as applied to such certificate. Rosenstein vs. 
Court of Honor. (Minn.) 

An action on a benefit certificate lies only against the order that issued 
it, and not against its officers. Grand Camp Colored Woodmen, 
Forest of Ark. vs. Ware. (Ark.) ‘ 

Proof that a forfeiture resulting from a violation of the laws of the order 
had been waived was admissable under an allegation that the 
member complied with all the conditions in the policy. Galvin vs. 
Knights of Father Matthew (Mo.) ovee TOO 

That an attorney for plaintiff in action on benefit certificate had a 
lien for one-half of the recovery for his services did not make 
him a proper party plaintiff. Quinn vs. Supreme Council, 
Catholic Benev. Legion (N. Y.). cders ssasene O80 

Statutes prescribing a mode of service “of citation on fraternal benefi- 
ciary associations does not take away the right to serve them 
in the usual mode prescribed by general law. Modern Woodmen of 
America vs. Metcalfe (Tex.)... evccooe O08 

An averment in an action on a mutual benefit. cer tificate for the erec- 
tion of a monument ‘as provided for in said beneficiary certifi- 
cate” was sufficient statement of a cause of action. Woodmen of 
the World vs. Wright (Ala.) ceeee 

Foreign corporation alleged its organization as ‘a “fraternal: ‘order ad- 
mitted to do business under the statute relating to fraternal 
orders, is not entitled to benefit of the statute. Kribs vs. United 
Order of Foresters (Mo.). 

Where a by-law in a benefit association, provided that no full benefit 
would be paid where a member committed suicide, held not 
binding if the member committed suicide while insane. Supreme 
Conclave Improved Order of Heptasophs vs. Rehan (Md.)........ 

To entitle a mutual benefit assoc’ation to defend an action on a certi- 
ficate, it devolved on defendant to plead and prove it had con 
ducted its business affairs in this state in compliance with the 
provisions of the statutes relating to such societies. Newland vs. 
Modern Woodmen of Amer. (Mo.) éencwaneee 

Beneficial association cannot rely on violation of its ‘laws as a 
defense unless it had complied with the law in this state. 
Supreme Ruling of the Fraternal Mystic Circle vs. Turner. 
( Miss.) 

Allegation sufficient. Petition will be ‘construed to be a suit involving 
liability on policy of insurance, where all the facts are set forth. 
Error to dismiss on general demurrer, no special demurrer having 
been filed, on ground that copy of policy was not attached, where 
in hands of defendant. Even if there was misjoinder of 
parties and causes of action this should have been raised by 
special demurrer. Allegations in petition not showing that policy 
sued on is other than ordinary insurance policy, it will be treated 
as such as against general demurrer. Riley vs. Royal Arcanum 
et al. (Ga.) 

Burden is on plaintiff seeking to be relieved from limitation of liability, 
to both allege and prove that certificate had not been approved 
by Insurance Commissioner as required by statute. Blount vs. 
Royal Fraternal Assn. Inc. (N. C. 

Evidence held to sustain a finding that insured was under sixty years 
of age when the certificate was issued. Royal Neighbors of 
Amer. vs. Hayes (Ky.)..... coe eeeees eesenrecevesesccoe 

Evidence held to show that insured’s "warranty contained in his appli- 
cation that he had sought no medical advice within the last 
three years was false. Catholic Order of Foresters vs. Collins 
(Ind.) pear eee os 

Where the alleged. ‘correspondent ‘of decedent's homestead branch cans a 
mutual benefit society had collected dues from her for which 
receipts had been given on printed blanks, and no complaint was 
made of any default in payment by the association, such facts, in 
addition to her statement that she was the correspondent of the 
homestead and authorized to receive decedent’s certificate for 
change of beneficiary, were sufficient to establish her official 
eapacity. Jackson vs. Brotherhood of American Yeomen (Mo.) 

A letter written after the member’s death, was inadmissible, the issue 
being whether the member at his death was a member in good 
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standing. International Order of Twelve Knights and Daughters 
of Tabor vs. Wilson et al. (Tex.).........ceee- 

Held, a forfeiture for nonpayment in absence of waiver. Dobson vs. 
Triple Tie Ben. Asa’n (Kan.).....ccce. ceccccccsescvecscccccccces 

Whether insured had a pistol a week before “the killing was immaterial. 
Woodmen of the World vs. Wright (Ala.) ocdees 

The burden of proof is on the party suing on a benefit certificate, and 
claiming to be entitled to the penalty and attorney’s fees. Grand 
Lodge F. & A. Masons of Tex. vs. Moore. (Tex.) ‘ 

Insufficient evidence to support the allegation of a of debts. 
Witherow vs. Mystic Toilers. (Utah.) 

Evidence, held to show that insured committed suicide. 

Modern Woodmen of Amer. 

Evidence admitted to disprove aes for change of beneficiary. Longer 
vs. Beakley. (Ark.) ° ene eeceeeeeee weeeeenhe see 

That such erroneous statements in ‘the’ proofs are not conclusive, and 
do not preclude or estop the beneficiary from showing that such 
statements were made by mistake. Lockway vs. Modern Wood- 
men of America. (Minn.) 

Plaintiff made a prima facie case, and the burden was on the defendant 
to establish by a preponderance of the evidence to the satisfaction 
of the jury that the insured came to his death by his own hand or 
act. Cummings vs. Sovereign Camp of the Woodmen of the 
World. (Mo.) 

The burden of proof was on defendant to prove that death did occur 
in violation of law. Brahmsteadt vs. Mystic Workers of the 
World. (Wis.). eee 

Evidence held, not sufficient. to show that deceased ever requestea the 
beneficiary in her certificate should be changed from her husband 
to her father and mother. Supreme Council of Ladies Catholic 
Benev. Assn. vs. Scherer et al. (Mich.) 

The evidence did not conclusively show that the insured died from 
delirium tremens caused by intemperate use of alcoholic drinks, 
and the verdict for plaintiff is sustained by the evidence. 
Lockway vs. Modern Woodmen of America. (Minn.).......... 

Evidence held, to justify the inference that the officers “oft the local 
council knew that deceased was not observing his pledge, and 
thereby waived forfeiture. Galvin vs. ee of Father Mathew. 
(Mo.) 

Evidence as to the ‘defence that insured’s death was the direct “result of 
drinking intoxicating liquors held insufficient to establish such 
defence. Cummings vs. Sovereign Camp of the Woodmen of the 
World (Mo.) 

Burden of proving suicide on insurer. Under limitation in benefit 
certificate that association did not agree to pay greater sum than 
should be realized from one quarterly payment of $2 made, 
burden of showing what such assessment would amount to was 
upon association, and in absence of proof would be presumed 
that assessment equaled maximum sum named in certificate. 
Krogh vs. Modern Brotherhood of America (Wis.) 

Burden of showing that assessments were not paid prior to member's 
death is on defendant when it has pleaded that member was 
suspended for that cause. Patton vs. Women of Woodcraft 
(Ore.) 

Evidence in action on benefit certificate, after verdict for plaintiff ap- 
proved by trial court, held not to sustain the defendant’s burden 
of establishing its defense of suicide. Krogh vs. Modern Bro- 
therhood of America (Wis.) ' 

Death by pistol shot is presumptively accidental. Tomlinson vs. Sover- 
eign Camp of Woodmen of the World. (Iowa.).. 

Alleged suicide’s statements that he intended to change the benefi- 
ciary just before his death were admissible as disproving motive. 
Tomlinson vs. Sovereign Camp of Woodmen of ‘tthe World. 
(Towa. ) 

Trial court’s action in setting aside verdict "for defendant and granting 
a new trial sustained. Strand vs. Loyal Americans of the Re- 
public. (Minn.) 

In action on benefit certificate in which defendant relieu on misrepre- 
sentation as to use of intoxicants evidence as to insured’s habits 
as to intoxicants almost a year after date of application inad- 
missible, being too remote from time of application. Evidence 
as to insured’s habits during period immediately succeeding date 
of application might be admissible. Brotherhood of Locomotive 
Firemen & Enginemen vs. Cole. (Ark.) 
action between legal wife of one insured by mutual benefit associ- 
tion and the beneficiary designated as insured’s affianced wife, 
evidence of conversation tending to show promise of marriage by 
the insured or loans of money made by her to him is incompetent. 
Mendelson vs. Gausman. (N. Y.) 

Testimony of deputy chancery clerk that a statement showing insur- 
ance companies doing business in the state had been sent him by 
the State Auditor was not proper proof of filing by such com- 
pany of its charter, by-laws, rules, ete. Supreme Ruling of the 
Fraternal Mystic Circle vs. Turner. (Miss.) 

Application of benefit certificate admissible in evidence, not as forming 
a part of contract, but as tending to show its fraudulent procure- 


(99) 


-1121 


-1121 


1297 


1270 


- 1300 





Insurance Law Journal, Vol. 42. 


ment. Fraternal Life & Accdt. Ass’n vs. Evans et al. (Ga.)....1470 

Burden to show authority in changing beneficiary was on new benefi- 
ciliary claiming proceeds. Darter vs. Grubb et al. (Ind.) 

Held, member of traternal order duly charged, tried, found guilty, 
and expelled. Marcus et al. vs. Natl. Council of Knights and 
Ladies of Security. (Minn.) 

To recover the value of a life insurance policy, the pleading and evi- 
dence tended to show that the application of the insured was 
attached to the policy, and contained statements as to having 
only certain policies of insurance in other companies, and there 
was evidence to the contrary on the trial of the case, it was error 
for the court to direct a verdict for the plaintiff. Supreme Lodge 
K. PF. '¥0. DOW (G.) wccccess ee 

Whether insured within the period of years sought medical ‘advice ‘and 
attention for physical ailments to all of which the jury answered 
“yes.” Held that the answers showed the falsity of insured’s 
answer of “nothing” to a question in his application for insur- 
ance. ‘‘When and for what has medical advice been sought with- 
in the last three years?’ Catholic Order of Foresters vs. Collins 
(Ind.) cece 

Evidence held to justify submission to the jury of the question whether 
insured was afflicted with syphilis at the time of prior rein- 
statement. McIntyre vs. Modern Woodmen of Amer. (Mich.).. 

The evidence showed the entire transaction a palpable fraud, so that no 
other result could have been reached by a reasonably intelligent 
jury, it was not error to direct a verdict. Hardy vs. Masonic 
Ben. Ass’n (Miss.). : Svdieses.cnnecsoo6 OMe 

Held, that a peremptory instruction for plaintiff. was proper, since the 
only dues payable after December 25th were those for January, 
the time for the payment of which had not expired at the time 
of the member’s death. Berryhill vs. Supreme Mribe of Ben 
Hur . 388 

Statute provides that all. benefit certificates ‘shall from ‘the ‘date ‘of ‘is- 
suance be made noncontestable if misrepresentations are ma- 
terial to the risk, are for the jury. Statute for jury Supreme 
Ruling of Fraternal Mystic Circle vs. Hansen (Tex.)........++.. 504 

If insured, while engaged in a violation of the law, shot himself, the 
verdict must be for defendant. Woodmen of the World vs. 
WEEK CALE) i rcccccccs sepesecvvece sececeresdoees essccce OFT 

Whether the shooting was intentional, voluntary act, or accidental, 
question was for the jury. re of the World vs. Wright ser 
(Ala.)..... . cecee sevsccccsccce 

Where evidence ‘of suicide. is undisputed, in an action on a life certificate, 
there is no issue to go to the jury, the question should be decided 
by the court. Newland vs. Modern Woodmen of Amer. (Mo.)...... 673 

Where a clear conflict in the evidence ensues, the trial judge could not 
give a peremptory instruction for defendant. Cummings vs. Sover- 
eign Camp of the Woodmen of the World (MO.).....+.+eeeeeee- 784 

Whether insured’s injury was caused by external violence, sufficient 
to go to jury. International eee Assn. vs. Or al 

ex.) 


non-payment of which was claimed to have resulted in suspen- 
sion, was accepted prior to es death. Patton vs. Women 
of Woodcraft (Ore.). coccesce OOO 

Action on accident policy” “held “to” sustain judgment “against in- 
surer which was liable only for injuries caused by external, 
violent and accidental means. Sree Traveler’s Assn. 
vs. Bosworth (Tex.)....... eco svegepenete 

Bvidence sufficient to justify submission “of ‘the | question of waiver 
to the jury Currence vs. rere Camp Woodmen of the 
World (S. C) See: 

Question of good health held for’ jury. ‘On several occasions’ prior to 
application, applicant had given date of birth as several years 
earlier. Finding of wilful misrepresentation supported by evi- 
dence, as, if he did not know his age it was his duty so to state. 
Bracket vs. Modern Brotherhood of Amer. (Ky.) 

In an action on a mutual benefit certificate, where it was conceded on 
the face of the record that plaintiff was entitled to recover the 
face of the certificate, with interest thereon, the jury were prop- 
erly directed to calculate the amount of such interest. Berryhill 
vs. Supreme Tribe of Ben Hur (MO.).....ccccscccseccccscccce SOB 

Where a mutual benefit certificate provided a $100 monument benefit, 
such sum was recoverable for that pa Woodmen of the 
World vs. Wright (Ala.).......e6- evecccesves OF 

Opinion of cause of death. Rathjen Vs. “Woodmen ‘Acc. Assn. 

(N 


e ee . .- eee wees eeee eoocee 








